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Curcent Lopics. 


The expiration of the term of office of Judge 
Gray as a member of the New York Court of 





Appeals, which, we believe, will occur at the | 


close of the present year, again serves to direct 


public attention to the importance of continu- | 
ing the services of wise, learned and experi- | 


enced judges who have not yet approached the 
age at which retirement is made compulsory 
by the Constitution of the State. We think it 
will be universally conceded by bench and bar 
and public alike that Judge Gray has, during 
the fourteen years in which he has been a mem- 
ber of this high tribunal, made a deep and 
enduring impress upon its records and upon 


the jurisprudence of the State; that he has | 
been ever faithful, conscientious and courteous. | 


Deeply learned in the law, he has displayed in 
an eminent degree those qualities of dignity, 
firmness, quick comprehension and absolute 


impartiality which we naturally expect in a/ 
member of the judiciary and especially of its | 
highest branch. Judge Gray’s opinions, which | 


will be found scattered through the reports for 
the past fourteen years, are those of the schol- 
arly lawyer, sound reasoner and faithful ar- 
biter. They have enriched the legal literature 
of the State. Such experience as Judge Gray 
has gained during his long term on the bench 


the State, especially as, if re-elected for a full 
term, he will have ten years or more to serve 
before reaching the age limit prescribed by the 
Constitution. In the prime of life, with every 


we believe that we but voice an almost univer- 
sal sentiment in suggesting that partisan poli- 
tics be thrown entirely aside and this upright, 
fearless and extremely valuable member of the 
court re-elected for another term. 





Relying upon the Rhode Island statute pro- 
viding that whenever death results from a 
wrongful act, the next of kin may maintain an 
action therefor if the negligence is such that 
the deceased could have done so had he lived, 
suit was brought in Gorman v. Budlong (49 
Atlantic Rep. 704), by the father of an infant 
which died because of premature birth, the 
result of injuries to the mother caused by the 
defendant’s carelessness and negligence. In 
reviewing at length the cases in which recov- 
ery has been sought for injuries to an infant 
before its birth, the court says that the im- 
puted existence in esse to an unborn child is a 
fiction of the civil law by which said child may 
at the same moment be regarded, for its own 
benefit, as in esse, and to its prejudice, not im 
esse. It is also contended that this action lies 
in analogy to the criminal-law rule that if a 
child born alive afterwards dies of injuries re- 
ceived while in utero, it is murder; but there 
is no such analogy between the tort and the 
crime. Nor is there any analogy in the stat- 
utes providing that posthumous children shall 
share in their father’s estates. No recovery 
can be had. 





A contempt case that will interest the bar 
and the bench alike is that of Ex parte Stricker 
(109 Federal Rep. 145). The facts of the 
case are brief and simple. Stricker was a Cin- 
cinnati lawyer, who also practiced in Coving- 
ton, Ky. Arriving at the latter place to try a 
case in which he was retained, he found the 
judge was absent in Chicago, and had tele- 


| graphed the sheriff to adjourn all business un- 
of the Court ot Appeals should not be lost to | 


tila future day. Pursuant to the provisions of 
a Kentucky statute, the attorney requested the 
clerk to hold an election for a special judge to 
try the case. The clerk refysed. After the re- 
turn of the regular judge, the case proceeded to 


faculty unimpaired, and with seasoned and | trial. In the midst of the trial the judge sent 
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for the clerk, and inquired who the Cincinnati 
attorney was who had requested the election of 
a special judge while he was absent in Chi- 
cago. The attorney stood up, and replied in a 
respectful manner that he was the man. He 
was ordered to sit down, which he did, and the 
case proceeded until the noon recess, when the 
judge, without further proceedings, announced 
that Stricker was fined $25 for contempt of 
court, and the sheriff would take said Stricker 
in custody until the fine was paid. The peti- 
tioner applied to the United States District 
Court for a writ of habeas corpus. Judge 
Evans, in his opinion, holds that a person who 
is summarily adjudged guilty of contempt 
without a hearing for an act not’ committed in 
the presence of the court, and who, in conse- 
quence thereof, is imprisoned for non-payment 
of the fine imposed, is deprived of his liberty 
without due process of law, in violation of the 
Fourteenth Amendment to the Constitution of 
the United States, 


Senator Hoar has, it is understood, given 
notice of his intention to propose an amend- 
ment to the legislative, executive and judicial 
appropriation bill, raising the salaries of the 
federal judges as follows: The chief justice of 
the Supreme Court, from $10,500 to $15,500; 
the justices of the Supreme Court, from 


$10,000 to $15,000; the Circuit judges, from | 


$6,000 to $9,000; the District judges, from 
$5,000 to $7,000. The proposed increase, as 
will be seen, is equal to about fifty per cent 
all around, We hope to see the amendment 
incorporated in the law so as to make the pro- 
posed increase effective, and agree with our 
contemporary, the New York Law Jaurnal, in 
the: view that if there is any criticism to be 
passed upon the measure it is based upon the 
ground that the above figures do not provide 
for a sufficient increase in the case of District 
judges, who are required to live in the larger 
cities. 


According to a decision recently handed 
down by the New York Court of Appeals, the 
property of a society incorporated exclusively 
for religious, charitable, benevolent and educa- 
tional purposes is exempt from taxation, under 
section 4, subdivision 7, of the Tax Law of 











New York. The question arose in the action 
of The People ex rel. the Society of the Free 
Church of St. Mary the Virgin agt. The Com- 
missioners of Taxes and Assessments of the 
City of New York. The appeal was by the 
defendants from reversal of a Special Term or- 
der confirming their assessment of the relator’s 
property for taxes in the year 1899. Judge 
Haight, who wrote the opinion, in which all 
concur, says: 


“The relator is a domestic corporation organized 
under chapter 218 of the Laws of 1854 exclusively 
for religious, charitable, benevolent and educational 
purposes, and for the moral and mental improve- 
ment of men and women. It is the owner of real 
property located in the city of New York, consisting 
of a church building, a mission house, clergy house 
and a rectory. The commissioners of taxes and 
assessments assessed the mission house at $10,000, 
the clergy house at $12,000 and the rectory at $8,000, 
The Special Term deducted $2,000 from the assess- 
ment against the clergy house and then confirmed 
the assessment. The Appellate Division has re- 


| versed the order of the Special Term, holding that 


the relator was not properly assessed for any sum 
whatever. 

The general tax law of 1896 (chap. 908, sec. 4, 
subdiv. 7, as amended by chap. 371 of the Laws of 
1897) provides that ‘the real property of a cor- 
poration or association organized exclusively for the 
moral or menta! improvement of men or women, or 
for religious, Bible, tract, charitable, benevolent, 
missionary * * * or for two or more such pur- 
poses, and used exclusively for carrying out there- 
upon one or more of such purposes; and the personal 
property of any such corporation shall be exempt 
from taxation.’ 

Upon the relator’s real property is a large church 
building devoted to religious services, which is con- 
cededly exempt. The first controversy arises with 
reference to the mission house located at the south- 
east corner of the church. * * * The daily use 
of the chapel for religious services, the constant 
reception of women and children for counsel and ad- 
vice, the distribution of charity, with the meeting 
of the guilds day and night, would seem to make 
the residence of the sisters in the building necessary 
and an incident to the work carried on there, and 
not an appropriation of the building for other pur- 
poses than that for which the relator was incorpor- 
ated. We are, therefore, inclined to the view that 
this building is exempt.” 

A clergy house so connected with the church 
building that the lower floor may be used by the 
congregation at crowded meetings, and which is 
regularly used for chapel and Sunday school pur- 
poses, containing a choir and vestry, and also, on 
the upper floors, a men’s guild, consisting of reading- 
room, club-room, billiard-room, library and the sleep- 
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SS . . 
ing and living rooms of the curates who assist in | 


| 


the work of the church and guild, and rooms of the | 
engineer having charge of the heating, etc., of the | 
church buildings, is exempt from taxation, the occu- | 
pation by the curates and engineer being identical 
to the corporate work. 

A rectory, being a separate building on the church 
grounds, and consisting of reception-room, library, 
study, dining room, kitchen, vestry and sleeping- 
rooms, occupied by the rector, his family and ser- 
yants, is exempt to the extent of $2,000 as a parish 
house of the officiating clergyman (Id. subdiv. 9). 


General Lew Wallace discusses in the De- 
cember number of the North American Review 
the ability of congress to take effective meas- 
ures for the “Prevention of Presidential 
Assassinations.” General Wallace does not | 
think that congress can do much to that end 
under the Constitution as it stands. It can) 
make an annual appropriation of money to en- | 
able the president to maintain a secret service 
to look after his safety. It can reform the 
regulations governing the admission of emi- 
grants into the United States. But the most 
important step congress could take would be 
to set in motion an amendment of the consti- 
tutional definition of treason against the 
United States. Nihilism and anarchy were 
unknown to the framers of the Constitution, 
and it might be advisable, therefore, to expand 
the constitutional definition of treason so that 
it may include the special conspiracies and 


crimes for which these modern enemies of law 
and order are responsible. General Wallace 


| quent intervals. 
| act but rarely, while his civil rights are almost daily 


|impressed with this fact. 


offers a suggestion as to the form which such | 


an amendment might take: 
“Treason against the United States shall consist: 
1. In levying war against them, or in adhering to 
their enemies, giving them aid and comfort. 
2. In feloniously taking or attempting to take the 


REFORMS IN LEGAL PROCEDURE. 


Service of Summons. 





By Frank H. Macxintosnu, of the New York Bar. 





There is nothing of more vital interest to a people 
than the prompt and efficient administration of its 
laws. With it, there is a sense of security, a feeling 
that no wrong will be done without a swift vind‘ca- 
tion of the right which has been infringed. Without 
it, there is ever present the incentive to the wrong- 
doer to take a chance of never being called to ac- 
ccunt for his encroachment on the rights of another, 
thereby generally lowering the standard of civic 
virtue. 

And this is no less true of the civil than of the 
criminal law. In fact the former is perhaps more 
vital as affecting more individuals and at more fre- 
A man is the victim of a criminal 


being infringed. 

Therefore, the criticism which has lately been 
drawn out on the administration of the criminal law 
in the State of New York as compared with the 
prompt disposition of certain sensational causes im 
neighboring States, should be extended to the ad- 
ministration of the civil law where, if anything, more 
cause for criticism exists. In fact, it seems to one 
who has practiced in Massachusetts (and that State 
is but typical of New England), that the adjective 
law, that is to say the procedure, in the Empire 
State has been devised for the express purpose of 
discouraging the assertion of one’s legal rights and 
putting a premium on those infringements which 
the selfishness or cupidity of man are ever leading 
him to commit. 

At the very outset the injured party finds himself 
Having just a legal cause 
of action against his neighbor, he instructs his attor- 


| ney to begin suit, when, in probably more than half 


life of the president of the United States, or of the | 


acting president. 
3. Agitation, conspiracy or organization to subvert 


! 


the government of the United States, or to hinder | 
or obstruct its operation shall be treasonable; and | of suits are justly brought and the defendant, there- 
for the suppression of such acts the congress shall | fore, in the wrong, it is certainly not demanding too 


have power to do whatever it may judge requisite. 


the cases, he finds he cannot get service of the sum- 
mons upon the defendant; or, if he does, it will 


| be as the result of large fees paid to professional 


process-servers or private detectives. 
This matter of the service of the summons is the 


| first and most glaring example of the tenderness 


of the New York law for the defendant. Now, while 
it would be perhaps unfair to say that the majority 


much to ask that every man be required to submit 


In the first and third cases congress may declare himself, and that promptly, to the claim that he 
the punishment; in the second case the punishment | has failed in his civic duties to another. 


shall be death. 


What is the theory of the common law as to the 


In the first case no person shall be convicted of | service of a summons, and what is the practice in 
treason, unless upon the testimony of two witnesses | communities other than our own? A summons is 
| the mandate of the civil authority commanding the 

No attainder of treason shall work corruption of | party summoned to appear and answer to the plaint- 
blood or forfeiture, except during the life of the | iff’s complaint. It is a notice of the claim against 


to the same overt act, or on confession in open court. 


person attainted.” 


him; and the law has always required that the evi- 
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dence of such notice be clear before proceeding to | 


a consideration of the merits of the controversy. 
So much for the theory. Now, as to its application 
in other jurisdictions. The summons bears the 
signature of the presiding justice of the court from 
which issued, attested by the signature and seal of 
the clerk, and is issued to the attorney for the 
plaintiff, who fills in the necessary particulars as to 


ia ———<— 


ority of that of other jurisdictions, where the leay. 


ing of the summons at the last usual place of abode 


names, dates, etc., and delivers it to the sheriff or | 


one of his deputies, who serves it upon the defend- 
ant, generally either by delivering a copy personally 
or by leaving the same at the defendant’s last usual 
place of abode. 

This practice differs from that in our own State 
in two particulars, first as to the party who makes 
the service, and, secondly, as to the mode of ac- 
complishing it. For in this State any one, not a 
party, and being over the age of eighteen, may 
make the service, and it must, with certain unim- 
portant exceptions, be made personally. 


As to the question of who should make the ser- 
vice, it would seem that every argument was 
against our practice. 
the law and necessarily commands a degree of re- 
spect not accorded to a private individual. Rarely, 
if ever, is it reported that a deputy sheriff, with a 
summons to serve, has been thrown out or other- 
wise maltreated; while, on the other hand, one hears 
daily of private individuals subjected to all sorts of 
indignities when endeavoring to perform a perfectly 
legal and justifiable act. 


And if the personnel of some of our present sher- 
iff’s offices be any objection to the adoption of this 
rule, then there should be other officers who might 
qualify in the manner that notaries now do, and 
who alone should be authorized to make service. 
Moreover, and more especially if the latter of the 
' above alternatives be adopted, the person of such 
process-servers should be rendered sacred, and not 
only should any attack upon one of them be severely 
punished, as striking at one of the ministers of civil 
justice, but he should be permitted, in the exercise 
of his office, to seek the defendant wherever he 
might be; and to refuse the papers he proffers 
should be punished as a contempt. How conducive 
to real contempt of courts and the law, is the pres- 
ent practice, which inflicts no greater penalty on 
one who kicks out a process-server than is inflicted 
on an irate parent administering the like violence to 
an unwelcome suitor for his daughter’s hand, or on 
one ruffian assaulting another in a drunken brawl. 
Justice would maintain more of that dignity so 
essential to her very existence, were her emissaries 
clothed With part and parcel of her sanctity. Even 


| make against him. 


is sufficient to clothe the courts with jurisdiction, 
In Massachusetts, where the latter is all that the 
law requires, few questions of the sufficiency of 
service arise, and there is no complaint that de- 
fendants are not fully apprised of the fact that 
litigation has been instituted against them. 
Everyone is glad to avail himself of the protec. 
tion which the law is supposed to afford to his 
rights, and, therefore, he should be required to be 
ever ready to respond to the claims which others 
For this purpose the regulations 
of some, if not all, of the great cities of Europe, 
might well be adopted, namely, that the police 


| should be kept informed as to the names of those 


The sheriff is an officer of | 





residing in every house, and any change must be 
immediately reported, under strict penalties. In 
this way every individual has a legal place of resi- 
dence, and, failing to find him in person, a sum- 
mons left at such place, in a manner likely to come 
to his notice, should be ample and sufficient service, 


In fact, in one proceeding in this State, namely, 
summary proceeding for the recovery of land, com- 
monly known as a dispossess, the precept may, in 
the absence of the tenant, be delivered to a person of 
suitable age on the premises; or, if such person 
cannot be found, affixed upon a conspicuous part of 
the property. Surely, if this is sufficient in the most 
summary proceeding known to our laws, and one 
which requires the most prompt answer, it is suffi- 
cient for all litigation. 

Extremely rare are the cases where a defendant is 
sued without his knowing in advance that it is likely 
to occur, and if he cannot, within a reasonable time, 
be found by the proper process-server, it is safe 
to assume that he is evading service, and that a 


_summons left at his place of abode will come to his 


knowledge. 

Or, if the adoption of the police regulations above 
mentioned, should seem to encroach upon that per- 
sonal liberty which we prize so highly, then an- 
other way out of the difficulty would be to have an 
official newspaper in which all summonses should 
be published, and, upon being so published, juris- 
diction acquired. 

To require personal service, as at present, is sim- 
ply to put a premium upon the evasion thereof, and 
to deprive those whose rights have been infringed 
of their proper and prompt remedy. Who, be he 
lawyer or layman, does not know of many indi- 


| viduals who are well aware that a summons has 


as the judge cannot be called to account for his | 
judicial acts, so should the process-server be, under | 


the most stringent penalties, guarded against attack 
and protected in his search of the defendant. 


been placed in the hands of the proper parties for 


| service upon them, but who have managed for 


months to evade its personal service? 
It would seem, in fact, as if our laws were framed 


| with the object of discouraging litigation, a most 


reprehensible object, tending directly to promote 


Passing to the question of the mode of service | the violation of rights and the evasion of responsi- 


required, we easily recognize the defect in the re- | bility. 


It is not litigation which should be dis- 


quirement of the law of this State, and the superi-! ccuraged, but the causes thereof, and nothing will 
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more effectually restrain a wrongdoer than the they were dealing (a). Most, if not all, of these 
knowledge that the remedies of the injured are cases have been reversed upon appeal it is true, but, 
easily and promptly accessible. | the fact still remains, surviving the reversal of the 
Were the changes above proposed adopted, it is| particular case, that this term is ambiguous and 
safe to say that there would not be one person shrouded by a mist, that is far from being con- 
against whom a judgment would be obtained with-| ducive to the student’s effort to understand the 
out knowledge of the bringing of the suit, where mass of matter which he must read, and for his 
there are now hundreds of debtors or tort feasors | sake, not considering the more experienced practi- 
who are evading service, and thereby not only | tioner, an endeavor should be made to obtain a 
wronging their creditors and those who have just | clear exposition of the varied meanings, for which 
daims against them, but also debasing the general | the term “onus probandi,” or “ burden of proof” 
moral tone of the community. | stands. 
peat es vee | Professor Thayer, of Harvard Law School, has 
“ONUS PROBANDI.” ably treated this subject (b), and has undoubtedly 
done more than any other writer on the law of 
~ Vee evidence to clarify the situation, pointing out as he 
By Rocer DeCoverty. does, that the term under consideration is not 
| definite. To properly understand the cases we must 
The study of law is rendered more difficult than | have the different meanings determined with pre- 
is absolutely necessary by reason of many of its| cision. Courts as well as text writers have iter- 
characteristic terms, used by text writers and courts | ated and reiterated that the burden of proof “ shifts ” 
alike, being capable of at least a dual construction. (c), and, yet it is a fact almost self-evident, at least 
The susceptibility of a large number of these terms | yndisputable, that a given plaintiff must invariably 
to different constructions is unfortunate, in that, a) shoulder the burden of establishing his ultimate case, 
distinct idea being conveyed by each separate mean- | otherwise he will fail, and this burden that he labors 
ing that may be attached to the term, the lack of | under never shifts. 
aclear notion of the particular meaning intended The classification made use of by Professor 
to be conveyed by a particular term in a particular | Thayer in his treatise on Evidence, of the meaning 
instance by the writer thereof, will surely have the | that the expression “ burden of proof” can convey, 
elect of rendering the entire proposition that may | js a very useful one, and the student reading, under- 
be under consideration, confusing. The writer of standing and remembering it, can have but little 
this article, as a student of law, realizing by his| difficulty. As a nucleus of this article I now, there- 


experience the defect spoken of, begs to add his | fore, append his classification. The term “ burden 


mite to remedy the matter, and, if the work of but of proof” may mean, 


one student is lightened and his path made easier | First. The duty of establishing the ultimate case. 
to travel, he will feel amply rewarded. Second. The duty of going forward with evidence. 
There is no term in legal nomenclature, broad as| Third. A duty made up of both first and 
is its scope, that is of such importance and yet sO | cgecond (d). 

calculated to create confusion in the mind of the 
student, as that of “onus probandi” or “ burden 
of proof.” And still, like many other confusing 
Matters, it is exceedingly simple and affords no 
obstacle to close thinking and reasoning when once 
it is properly understood. A perusal of a few’ of the é 
text-books and reported cases will suffice to con-| ()) Thayer, Prel. Treat. Ev., 355, 368-371, 376-381, 383-389. 
vince the investigator that this term is constantly | (c) People v. Downs, supra; Brooks v. Barrett, 7 Pick. 34; 
made use of and that questions of the utmost im- | Denman, Ch. J., in Kingeston v. Kelley, 18 L. J. 360. 
portance are decided, one way or the other, by| (d) See Egbers v. Egbers, 177 Illinois, 82, 88, where Carter, 
means of the courts ruling as to whom shall sustain Ch. J., recognized the first and second parts of Professor 


: ° .. . | Thayer’s classification, as two senses in which the term 
the burden of proof. And, this being so, it ie | - nesiion of geast” tb aod 


obvious that to properly and thoroughly understand) () tn Abrath v. The N. E. R. R. Co., 11 Q. B. Div. 440, 
these writings and opinions, we must have it clearly | the court realizes the difficulty of changing the name of the 
fixed in mind exactly what is meant by the term | term. An excerpt from the case is as follows: “It is said 
as used, for, there are many instances in the records | the expression ‘burden of proof’ is capable of improvement 


wh fal i 2 ‘. and I do not doubt that’ it may be improved, but whoever 
ere trial judges have erred in their charges, attempts to improve it before a jury, will be trying a dan- 


simply because they were not possessed of a clear | gerous experiment. It is a form of expression which has 
conception of the different senses in which the term | been used over and over again, it is a form of expression 
} 


a : hich is known to the class of persons from whom jurors 
onu: mm ™ 
# probandi may be used, or, at least, were | are drawn, and which * * * is well understood by them; 


unable to clearly express the - meaning of the and although a more accurate expression might be found, 
Phrase as applicable to the proposition with which | there would be by extreme accuracy danger of puzzling inac- 
| curate minds. In my opinion it is better to continue to use 
| this expression. * * *” 








Acknowledging as he does that the term is too 
deeply rooted in our system of jurisprudence to be 
cast aside (e), he urges that we can at least com- 

‘| prehend in our consideration of the expression, what 
may be the meaning in the individual case, and, in 











(@) People v. Downs, 123 N. Y. 558. 





6 THE ALBANY 


LAW JOURNAL. 











this understanding, his foregoing classification will 
prove of incalculable benefit. 

I will hereafter speak of the aforesaid classification 
as consisting of parts one, two and three. Part one 
can be illustrated as follows: Action of mortd’an- 
cestor. It is necessary for plaintiff to establish, in 
order that he may successfully maintain his action, 
the death of the ancestor through whom he claims. 
The law, in the case of the ancestor’s absence for 
a period of seven years, unaccounted for, will pre- 
sume his death. This presumption has the effect of 
relieving the plaintiff, temporarily, from the burden 
of proof, in the sense of going forward with 
evidence which he otherwise would be compelled 
to assume, until defendant adduces sufficient evi- 
dence to leave the subject of the presumption in 
doubt. If defendant does this the presumption will 
disappear, and the evidence, in its effect upon the 
jury, being then in equilibrio, the plaintiff, in order 
to maintain his case, must shoulder the burden of 
proof, in the sense of establishing, which he 
has been subject to all along, for, up to the point 
of the defendant’s rebuttal, he had done so by 


means of the presumption, the student remembering | 


that evidence is but one way of establishing a case, 
presumptions and admissions sometimes performing 
the same office. This burden then, has never 


of course, where he reiies upon an affirmative de- 
fense), his province being merely to balk. This, 
then, is the burden of proof in the sense of going 
forward with evidence, and this burden does shift, 
in the course of the proceedings, from one party 
to the other. According as the scale lowers, by 
weight of evidence, the burden of going forward 
shifts to the other side. 

Part three contemplates the term as covering both 
of the foregoing senses. A plaintiff has the burden 
we have seen, in the sense of establishing the ulti- 
mate case. We have seen also that where the plaint. 
iff is aided by a presumption the burden of proof 
in the sense of going forward with evidence, shifts 
to the defendant. Where then the plaintiff has no 
such assistance, it logically follows from the prem- 
ises, that, the burden of proof in both the sense of 
establishing the ultimate case and of starting it 
by going forward with evidence is upon him. 


Nearing my conclusion it may not be amiss to 
explain that no confusion should arise by reason 
| that the burden of proof in the sense of establishing 
may rest upon two parties in the same case. This 
| can be true and its truth is not inconsistent with 
what has been said before as to the burden of proof 


in the sense of establishing not shifting. In the 


| event of two burdens of establishing appearing in 





shifted. If the student will allow this principle to! the same case, borne by different parties to the 
become firmly fixed in his mind, it will go a long | action, there is no shifting, for, on the contrary, 
way towards rendering his labor easier. The there are two different, separate and distinct burdens 
burden of proof, in the sense of establishing, | of establishing, one resting on each party through- 
never shifts from the party upon whom it has out. To make my meaning more clear let us sup- 
once been fastened. In the case of Powers v. Rus-| pose an hypothetical case, A. v. B. Action 
sell (13 Pickering, 39), the court, after laying down fcunded on contract. A. has the burden of proof 
an extremely lucid exposition of the sense in which | in the sense of establishing of making out his con- 
the term “ burden of proof” may be used, goes on | tract. He does the latter and thus satisfies the 
to say “ But where the party having the burden of | obligation the burden has imposed upon him. B. 
proof gives competent and prima facie evidence of ; chooses to make use of an affirmative defense. Now 
a fact, and the adverse party, instead of producing | A. has established his case and the burden of proof 
proof which would go to negative the same proposi- | in the sense of establishing is upon B. to make out 
tion of fact, proposes to show another and distinct | his affirmative defense, it being new matter in 


proposition which avoids the effect of it, there the 
burden of proof shifts, and rests upon the party pro- 
posing to show the latter fact.” This position is 
hardly tenable on principle, as a moment’s thought 
will show, for the simple reason that the burden 
under which a defendant labors, as the upholder of 
au affirmative defense, was never upon the plaintiff, 
and, therefore, could by no possibility shift. This 
case is an excellent example of the confusion inci- 
dent to the use of this term “ burden of proof.” 


As to part two. In the explanation just given 
of part one I have said that the plaintiff, by virtue 
oi the presumption, was temporarily relieved from 
the burden of going forward with evidence, until 
the defendant has adduced sufficient to leave the 
subject of the presumption in doubt. Is this burden 
of proof, which the presumption casts upon the 
defendant the same in character as the one consid- 
ered in part one? Apparently not. Defendant has 
not the duty to prove or establish anything (except, 





| avoidance, not having a merely negative tendency. 
B. does so, and A. responding to his burden of 
| proof, in the sense of going forward with evidence 
(the purpose of which is to negative the effect of 
| the affirmative defense), which has shifted to him 
|on B. making out his prima facie case, leaves the 
| effect of the affirmative defense in doubt. Case goes 
| to the jury and the question is, who will succeed? 

The plaintiff most certainly, for the defendant has 
| not succeeded in effectually shouldering his burden 
| of proof in the sense of establishing of this affirma- 
‘tive defense, a burden that never rested upon the 
| plaintiff. 


The student in attempting to gather any rule from 
this article for his guidance in distinguishing in a 
given case, which is the burden of proof in the 
sense of establishing and which in the sense of 
going forward with evidence, must carefully avoid 
adopting the idea of an affirmative contention as 





his test. This would be erroneous for the plaintiff, 





SS 


in the 
purder 
still it 
probat 
Nev 


A SO) 


The 
strates 
a unit 
questi 
busin: 
giant 
the n 
co-op 
that 
featur 
are O 
are b 
are a 
comr 
away 
unfai 
piodi 
it is 
to re 








THE ALBANY 


7 








in the case of malicious prosecution, surely has the 

purden of proof in the sense of establishing, and 

still it will be remembered he must prove “ want of 

probable cause,” a distinctly negative proposition (f). 
New York, Nov. 18, 1901. 

+——— 

ASOLUTION OF THE “TRUST” PROBLEM. 








The recent presidential campaign clearly demon- 
strated that the thinking minds of the country are 
a unit in regard to certain phases of the “trust” 
question. Irrespective of party affiliation and of 
business connection, men agree: First, that the 
giant corporation, miscalled a “trust,” is a step in 
the natural, consecutive and logical growth of the 
co-operative idea in the economic world; second, 
that there are many good features and many bad 
features connected with “trusts” in the way they 
are organized and conducted; third, that “trusts” 
are becoming more numerous, and that they now | 
are and will continue to be a lively factor in the | 
commercial life of our nation; fourth, that to take 
away the charters of these corporations would be 
unfair and unjust to their stockholders and be 
pioductive of great injury to our people; fifth, that 
it is imperative that some means be found at once | 
to regulate and control the “trusts” so as to pre- | 
serve their good features and at the same time to | 
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It is a grave question whether the national gov- 
ernment, under the powers now possessed by it, 
can apply the following remedy; and until it has 
been determined that the Constitution vests such 
power in congress, the State is the body to which 
we must look for the organization, control and 
guidance of corporations. 

In the first place, the incorporation tax should be 
abolished, so as to encourage the formation of cor- 
porations; for it is to corporations, with their large 
aggregation of capital that we must look for the 
development of our country. 

Second. Every prospectus or advertisement is- 
sued or published with a view of obtaining subscrip- 
tions for shares or for bonds of a corporation 
organized or to be organized, should give full details 
as to its organization; the contracts into which the 
promoters or organizers have entered; the consider- 
ation paid for property purchased or acquired; the 
amount of money to be used for preliminary ex- 
penses; the amount to be reserved for working 
capital, and all information necessary for safe and 
intelligent investment. For a false statement or the 
issuing of a prospectus which does not make a full 
disclosure of the corporate affairs, the promoters 
with their associates should be held legally 
responsible. 

Third. The real and personal property owned by 
corporations should be locally assessed and taxed in 


destroy their power to harm, | the civic divisions in which the property is located, 
Various plans for the solution of this problem have | the same as the real and personal property owned by 
been suggested, but none has received widespread | individuals. The reason is two-fold; the local au- 


approval. The following plan, it is hoped, will 
furnish a basis upon which a legal structure may be 
reared which will prove an adequate remedy for the 
existing evils, and will so regulate and control these 
corporations as to meet with the commendation of 
corporate owners and the public at large. 

A privilege granted by the government, whether 
it be a franchise or a corporate charter, is worth to 
its owner just what it will earn and no more and no 
less. If a corporation does business at a loss or comes 
out even, the privilege of being incorporated is 


worth practically nothing. If the corporation own- | 


ing a franchise cannot pay dividends, the franchise 
and the corporate charter to the stockholders are 
worth but little. If the privilege of being incorpo- 
rated or of being the owner of a franchise is the 
means whereby money is made, then the privilege 
is worth something. If the earning power of this 
privilege is greater than is the earning power of 
individual dealers or partnerships, then it is unfair 
and unjust to the many to permit the few, through 
the gift of the State, to outstrip them in the race for 
wealth. And if the possession of this privilege gives 
to the few owners the opportunity to make money 


at the expense of the many, as so many corporations | 


are doing to-day, the State should step in, and in 
80 far as possible, equalize the rights of all. 





(f) Further as to negative propositions, see Greenleaf on 
Evidence, vol. 1, secs. 78-21; inclusive. 


| 


| thorities have a better knowledge of the value of 
| property in their locality, better facilities for obtain- 
| ing this knowledge, and therefore, would make 
| Sewer mistakes than would a board of examiners 
composed of residents from different parts of the 
| State; the cities and counties depend largely for 
their support upon the taxes levied upon the prop- 
| erty of corporations located within their jurisdiction, 
/and to withdraw this revenue would cause con- 
fusion and would increase the burdens of the in- 
dividual local taxpayer. 


Fourth. The establishment of a corporation de- 
partment, to incorporate associations and to have 
charge over and the control of all corporations 
chartered by the State, or doing business in the 
State. The superintendent or'head of this depart- 
ment should be appointed by the governor to hold 
office during the term for which the governor was 
elected. Thus the responsibility of this office, like 
the office of superintendent of insurance in the State 
of New York, will rest upon the shoulders of some 
one who holds his position by the suffrage of the 
people. The superintendent, through his staff of 
examiners, annually should examine into the affairs 
of all corporations organized in the State, inspecting 
their books, agreements, receipts, expenditures, 
| vouchers, records of meetings of directors and 
| stockholders, and report the condition of their af- 
| fairs as.of the first of January of each year. Power 
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should be given him to compel the attendance of 
witnesses to be examined under oath. And if he 
finds that the corporation is overcapitalized or is 
violating any of the laws of the State or of the 


United States, he should, after giving the company | 


a thirty days’ written notice to rectify the wrong, 
place the evidence in the hands of the attorney- 
general, who shall immediately commence an action 
to annul its charter. Corporations cannot be con- 
trolled, unless a special department is created, whose 
sele business shall be to see that the corporation 
laws are respected and observed. 


Fifth. The State should tax the net profits earned 
by every corporation organized under its laws. 
Such a tax would be governed by actual results and 
be measured exclusively by the prosperity of the 
corporation taxed. “In adopting such a rule of 
estimate no one could complain of its being un- 
equal in its effects upon different corporations or 
unjust in its general operation,” declares Mr. Justice 
Fullerton in Monroe Co. Savings Bank v. Rochester 
(37 N. Y. 367). A corporation, whether owning a 
franchise or not, should be permitted to earn a 
reasonable profit on its assets. If this permission 
were taken away, all incentive to doing business 
would be killed, the affairs of corporations would 
be wound up, and the State would be compelled 
to face the condition of having ninety per cent of its 
factories closed — thousands of workingmen thrown 
out of employment, and its people made dependent 
upon other States for the necessaries and the luxu- 
ries of life. That the percentage of profits allowed 
should be liberal, no one would question. While 
four per cent may be the average value of capital, 
we would suggest the allowance of six per cent of 
actual net profits on the fair market value of the 
tangible assets of the corporation, as this percentage 
would be large enough to stimulate business and 
not too large to work injustice as between corpo- 
rations and individual dealers. We do not mean 
the allowance of six per cent of profits only from the 
date of the passage of this proposed act, but an 
allowance of six per cent profits on the actual 
tangible assets of the corporation for each and every 
year of its existence. Most corporations make no 
profits and declare no dividends for some years 
after their incorporation. And to tax them when 
they are beginning to make money, without, taking 
into consideration the years when the stockholders’ 
money was earning nothing, when the stockholders 
were devoting their best thought and labor without 
any or with small compensation, to make the privi- 
lege worth something, would be unfair, unjust and 
inequitable. A franchise or a corporate charter is 
worth practically nothing, unless brain and money 
are expended to establish it on a paying basis in the 
business world. The value of a franchise or a cor- 
porate charter, represents the privilege plus the 
brains and money used to develop it. And the 
brains and money expended should be taken into 
account, when a tax is levied on the profits earned 
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by or through the privilege. After the board of 
cerporate examiners has ascertained the percentage 
of actual net profits earned by a corporation for 
each and every year of its existence, based upon the 
fair value of its tangible assets for each year, it 


| shall allow a profit of six per cent for each and 


every year since its incorporation; and if the average 
of net profits earned does not exceed six per cent 
during its corporate life no tax shall be ley. 
ied. Only upon the excess of six per cent 
of average net profits earned by a corporation 
should a tax be placed. Such tax upon profits 


| above six per cent should be graded as follows: 


1-10 of the first per cent, about six per cent 
1-9 of the second per cent, about six per cent 
1-8 of the third per cent, about six per cent 
1-7 of the fourth per cent, about six per cent 
1-6 of the fifth per cent, about six per cent 
I-5 of the sixth per cent, about six per cent 
1-4 of the seventh per cent, about six per cent 
1-3 of the eighth per cent, about six per cent 
1-2 of the ninth per cent, about six per cent 
6-10 of the tenth per cent, about six per cent 
7-10 of the eleventh per cent, about six per cent 
8-10 of the twelfth per cent, about six per cent 
9-10 of all per centum of profits above eighteen 
per cent of net profits. 
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It is reasonable to assume that corporations will 
make all the profits they dare. And if we placea 
progressive graded tax upon their profits, their in- 
centive to overcharge and increase their profits 
beyond a fair amount, will be gone and their time, 
thought and energy will be taken from their calcu- 
lations as to how much they dare to make, to be 
bestowed in making better the quality of their pro- 
ductions, in extending their markets and in holding 
their place in the business world. Franchises, 
special privileges and tariff protection will not pro- 
duce the valuable monopolies they are doing to-day, 
for then the monopoly will not be allowed to yield 
the large profits that are now enjoyed by the few, 
to the injury of the many. If a corporation has to 
pay as a tax 9-10 of each per centum of profit above 
eighteen per cent, it will not risk the losing of its 
trade for the sake of making 1-10 of a per cent, and 
the people will get the benefit of a cheaper price 
and a better article. 


“Sixth. In determining the actual net profits of 4 
corporation the board of examiners shall annually 
ascertain the fair market value of the tangible assets 
of the corporation, not taking into consideration 
the franchise, the capital stock or its bonds. It shall 
deduct from the total earnings of the corporation 
the necessary and reasonable expense of its mam- 
agement, which shall include the cost for renewing 
the plant, together with the taxes paid on its prop- 
erty, business or profits, to all municipalities. And 
having arrived at these amounts it shall by ordinary 
business methods figure the percentage of profits 
earned in relation to its corporate assets. 
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Seventh. Every ten years the board of examiners | 
shall ascertain the fixed average of profits earned by | 
each corporation for that period, and if the average 
of profits does not exceed six per cent per annum, 
the State shall refund to the corporation such 
moneys received during such period as a tax on its 
profits above six per cent, or so much thereof as | 
to make the average of profits untaxed equal six | 
per cent; thus allowing to every corporation an | 
average Of six per cent profit on its tangible assets 
during the period of its existence. | 

Eighth. A detailed report of the examination of | 
the property, business, profits and losses of every | 
corporation shall be made each year and kept on file | 
in the office of the superintendent. A summary | 
statement of its assets and liabilities shall be pub- | 
lished in the State paper and in one newspaper pub- | 
lished in the county where the principal place of | 
business of such corporation is located. | 

The State which gives to a group of citizens a | 


charter of incorporation or a special privilege, an | 
advantage which they did not possess as individuals, | 
has the right to know that the privilege has not | 
been used against public policy. If the corporations 
ate conducting legitimate business, no injury will be 
done them by inspection. 

Ninth. A tax should be levied on all foreign 
corporations doing business in the State, upon the 
amount of business done in the State, in the manner 
provided by the laws of the State of New York. A 
tate of taxation should be adopted, to make the 
foreign corporation pay the same proportion of 
tax that is levied on the domestic corporation, so 
a not to drive the domestic corporation to wind 
up its affairs and incorporate in another State, and 
come back and do business in their old market. 

The following checks on such practice may be 
provided: 

(a). The State shall prohibit foreign corporations 
from doing business in the State until they have 
been duly licensed by the corporation department: 

(b). The State shall not permit an unlicensed 
foreign corporation to maintain any action in the 
State upon any contract made by it in the State. 

Finally. Will not this plan drive the small busi- 
Ness corporation out of existence? It probably will. 
But as most of the small corporations were organ- 
ized solely for the purpose of relieving their mem- 
bers from partnership liability, the general public | 





will be better protected by compelling them to carry | 
on business by means of a partnership with indi- | 
Vidual liabilities, than under the corporate cloak | 
Which now is so often used to mask dishonesty, | 
fraud and corruption. This effect, however, may be 
obviated by causing this plan of taxation to apply | 
only to corporations capitalized above a given sum. | 
This would have at least one advantage — it would | 
Save the corporation department a large amount of | 
labor. | 
Harry Eart MONTGOMERY. 
Burrato, N. Y.. Nov.. 1001. 


| 
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NOTE UPON AMENDMENT VIII 


To ARTICLE III OF THE CONSTITUTION OF THE UNITED 
States OF Mexico, PROHIBITING THE STATES 
FRoM IssuING EvipENcEsS oF PusLic INDEBTED- 
NESS PAYABLE IN ForeIGN MONEY, AND FOR 
OTHER PURPOSES. 


The Constitution of the United States of Mexico 
confers the right of proposing bills for laws or 
“initiating laws” upon the president of the Union, 
as well as upon the representatives and senators in 
general congress and the legislatures of the States, 
and requires that when such bills are presented by 
the president of the Republic they shall thereupon 
pass to a committee. On April 10, 1901, the secre- 
tary of finance accordingly transmitted to the house 
of representatives, with the consent of the president 
of the Republic, a bill for an amendment to article 
111 of the federal Constitution. The bill, as trans- 
mitted to the house, was as follows: 

“Art. The States 
case: 


Iil. 
* * * 


can not, in any 

“VIII. Issue evidences of public indebtedness 
payable in foreign money or outside of the 
national territory; contract, directly or indi- 
rectly, loans with foreign Governments; or 
contract obligations in favor of companies 
[sociedades] or individuals of foreign national- 
ity, when for this purpose documents payable 
to bearer or transferable by endorsement have 
to be issued.” 


The house duly ordered that the bill be referred 
to the second committee on finance, the first com- 
mittee on constitutional amendments and the second 
committee on public credit for consideration and 
report. Thereafter these committees presented a 
report, agreeing to the substance of the bill, but 
making some modification in the form of it, in order 
to avoid the amendment being misunderstood, since 
the bill, as transmitted to the house and referred to 
the committees, embraced all kinds of documents to 
bearer or to order, even those of a merely mercantile . 
character, and consequently, in the judgment of the 
committees, would have prohibited the States from 
entering into many contracts which the necessities 
of the public administration daily require, which 
they considered was not the intention of the execu- 
When the secretary of finance was advised 
of the modification proposed by the committees he 
concurred in it, and by agreement with him, and in 


| order to obviate the inconveniences referred to, the 


bill was amended as follows: 


“Art. 111. The States can not in any 
case: * * * 
“VIII. Issue evidences of public indebted- 


ness, payable in foreign money or outside of 
the national territory; contract directly or in- 
directly loans, with foreign Governments, or 
contract obligations in favor of foreign com- 
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panies [sociedades] or individuals, when evi- | amendment, it should be noted that by its 
dences [of public indebtedness] or bonds to’ applies only to the States. 


bearer or transferable by endorsement have to 
be issued.” 


The words “ for this purpose documents payable” 
in the bill, as referred to the committees, were 
stricken out, and in place thereof were inserted in 
the bill, as amended, the words “evidences (of pub- 
lic indebtedness) or bonds,” thus eliminating from 
the prohibition of the bill all documents to bearer 
or order of a merely mercantile character, and con- 
fining its terms to evidences of the public debt and 
bonds. 

Article 127 of the Federal Constitution, concern- 
ing amendments to the Constitution, provides: 

“The present Constitution may be amended 
or modified. In order for amendments to be- 
come a part of the Constitution, it is necessary 
that the congress of the Union, by a vote of 
two-thirds of the members present, should agree 
upon the additions or amendments, and that 
such additions or amendments should be ap- 
proved by a majority of the legislatures of the 
States. The congress of the Union will make 
the count of the votes of the legislatures and the 
declaration of the additions or amendments hav- 
ing been approved.” 


In the house of representatives, on December 2, 
1901, the second committee on correction of style 
presented the following minute: 

“The congress of the United States of 
Mexico, in exercise of the power conferred 
upon it by article 127 of the Federal Constitution, 
and after the approval of a majority of the 
legislatures of the States, declares article 111 
of said Constitution amended as follows: 

“Article 


111. The States can not in any 
case: * * *# 
“VIII. Issue evidences of public indebted- 


ness, payable in foreign money or outside of 
the National Territory; contract directly or in- 
directly loans with foreign Governments, or con- 
tract obligations in favor of foreign Companies 
[Sociedades] or individuals, when evidences [of 
Public Indebtedness] or bonds to bearer, or 
transferable by endorsement, have to be issued.”* 


Put to debate and none ensuing, the minute was 
approved by economic vote. The amendment in this 
form to article 111 of the Constitution was there- 
upon ordered to be transmitted to the president 
for promulgation by him. 

In endeavoring to arrive at a proper understand- 
ing of the purpose and effect of the foregoing 





*In Spanish as follows: 


“ Articulo 111. Los Estados no pueden en ningan caso: * * * 
“VIII. Emitir tftulos de Deuda Pblica, pagaderos en 


moneda extranjera 6 fuera del Territorio Nacional; contratar directa 
6 indirectamente préstamos con Gobiernos extranjeros, 6 contraer 
obligacionesen favorde Sociedades 6 particulares extranjeros, cu- 
ando hayan de expedirse titulos 6 bonos al portador, 6 transmisibles 
por endoso,”’ 








—_. 
S terms it 
Under Mexican law jt 
is, however, a limitation upon the powers of the 
municipalities, as well. 


The amendment contains three principal prohibj. 
tions upon the powers of the States and munici. 
palities. 


I. To issue evidences of public indebtedness, pay- 


jable (a) in foreign money, or (b) outside of the 


national territory; 


II. To contract directly or indirectly loans with 
foreign governments, and 


III. To contract obligations in favor of foreign 
companies (sociedades) or individuals, when eyi- 
dences of public indebtedness or bonds to bearer 
or transferable by endorsement have to be issued, 


First. The first principal prohibition deals with 
(1) the medium of payment, and (2) the place of 
payment of evidences of public debt; and it would 
seem clear that the States could not issue evidences 
of public indebtedness (such, for example, as bonds), 
payable (a) in gold, or in any other money, except 
Mexican, or (b) payable in the United States or 
England, or in any other country, except Mexico; 
and this would seem to be true, whether the payee 
be a Mexican or a foreigner. The words “ evidences 
(titulos) of public indebtedness” would seem to 
include coupons, as well as bonds, so that the inter- 
est on any such bonds could not be payable in gold 
or outside of Mexico, either. The word “ evidences” 
(titulos) in Mexican law generally includes all 
documents evidencing the title of a person to real 
or personal property. The amendment, in this case, 
however, by its terms, limits the documents to such 
as evidence the title of a person to the “ public 
debt.” 


Second. The second principal prohibition would 
seem, by its terms, to make it unconstitutional for 
the States in any manner to contract loans with 
(that is, to borrow money from) foreign govern 
ments. 


Third. By the terms of the third principal pro- 
hibition the States cannot contract obligations in 
favor of foreign companies (sociedades) or individ- 
uals, when evidences (of public indebtedness) oF 
bonds to bearer or transferable by endorsement have 
to be issued; and this would seem to be true what- 
ever be the medium or place of payment, so long 
as the payee be a foreigner. Under Mexican law 
(Civ. Code [Fed. Dist., March, 1884], art. 127) “a 
contract is an agreement by which two or more pef- 
sons transfer some right or contract some obliga 
tion.” Obligations under Mexican law (Id. arts. 
1326, 1327) are both personal and real. “A per- 
sonal obligation is that which only binds the person 
who contracts it and his heirs. A real obligation is 
that which affects the thing and works against any 
possessor of it.” The Mexican law (Com. Code, 
arts. 89, 90) recognizes five forms or kinds of mef- 
cantile companies (sociedades): (1) a general 
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partnership, with special partners (simply); (2) a | shall not be contracted in favor of foreign individu- 
general partnership; (3) a joint-stock company or | als, partnerships, companies, corporations, or gov- 
corporation; (4) a general partnership, with special | ernments. In other words, if a State or city make 
partners (by shares), and (5) co-operative com-|any payment by means of negotiable bonds or 
panies. Every commercial company, in Mexicari lother forms af public indebtedness, such payments 
law, constitutes a person distinct from its individual | must be made in Mexican money, in Mexico, to 
members. The word “companies,” therefore, in the | Mexicans. Henceforth, neither a State nor a munici- 
third principal prohibition of the amendment would | pality can issue or guarantee a gold bond or coupon; 
seem to be of general application, and to include, | neither can issue a bond the principal or interest of 
among others, corporations and partnerships. By | which is made payable in the United States or Eng- 
“bonds to bearer or transferable by endorsement” | land; neither can borrow money from foreign gov- 
are probably intended negotiable instruments | ernments; and, if bonds to bearer or transferable by 
whereby in the hands of bona fide holders for value | endorsement have to be issued, neither the State nor 
equities are cut off. the municipality can contract any obligation whatso- 
It would seem from the foregoing amendment, as | ever with a foreign person, the word “person” in- 
thus understood, that the States and municipalities | cluding individuals, partnerships, companies and 
could not, after the promulgation of the amendment, | corporations. 
for example, guarantee payment of bonds issued| Hence, for example, neither a State nor a city 
by a corporation organized and existing under the | could be a party to a contract by which a trust com- 
laws of the United States in whatever medium and | pany organized and existing under the laws of the 
place they might be payable, provided such bonds | United States should be appointed (1) to receive 
should be to bearer or transferable by endorsement; | for deposit and issue bonds to bearer or transferable 
for to make such a guaranty would be to “contract | by endorsement, and (2) to receive funds of the city 
obligations in favor of foreign companies (socie- | or State to be applied in payment for public works; 
dodes) or individuals.” There would seem, on the and this, whether such bonds should be issued by the 
other hand, to be in the amendment no limitation | State, the city, or a private Mexican corporation, and 
tpon the power of the States or municipalities to be made payable in Mexican money in Mexico; for 
guarantee payment of bonds issued by a corporation by joining in such a contract the State and the city 
organized and existing under the laws of Mexico, would “contract obligations in favor of foreign com- 
whether they should be made payable to bearer or panies,” to wit, in favor of a foreign trust company. 
transferalbe by endorsement, or not, provided such. Nor would it be material that the bonds should not 
bonds should be payable in Mexican money and in_ be issued directly by the State or city. It is sufficient, 
Mexico. It is true the first principle prohibition, in in my judgment, to bring the contract within the 
terms, expressly applies only to the issuance by the prohibition of the amendment for the State or city to 
States of evidences of public indebtedness; but a/ assume the mortgage made in favor of the foreign 
fair and reasonable construction of the whole | trust company, and guarantee the bonds issued by 
amendment would no doubt lead a court to extend | the private Mexican corporation. Nor, for the same 
the meaning of the word issue so as to include the | reason, could the foreign trust company, under such 
word guarantee. Ifa State be prohibited from issu- | circumstances, be empowered to re-enter, take pos- 
ing bonds, which it undertakes to pay abroad in gold, | session of and operate such public works in the case 
it would seem that they are likewise prohibited from | of default by the city or State. If a private Mexi- 
guaranteeing bonds, which they undertake to pay | can corporation should desire a municipality or State 
abroad in gold. It is also true that the first principal | in Mexico to assume such private domestic corpora- 
prohibition, in terms, relates to “evidences of public | tion’s mortgage payable in gold coin, and guarantee 
indebtedness,’ and it may be suggested that by this | its bonds issued thereunder, also payable in gold 
is meant only such evidences of indebtedness as are | coin, to bearer or transferable by endorsement, the 
issued in the name of the people or State. But such | assumption by the municipality or State of such a 
an objection would probably be held to be unsound; | mortgage and the guaranty of such bonds — where 
because, if the State is compelled, by virtue of its | the mortgage is issued in favor of a trust company 
guaranty of the bonds of a private corporation to | organized and existing under the laws of the United 
Make payment of them on default of the maker, its | States, and such trust company is appointed to re- 
Obligation to pay them would be none the less a| ceive for deposit and from time to time issue the 
public obligation, and the payment a payment by the | bonds, and also to receive the funds of the munici- 
people. If a State guarantee a bond it is clearly an | pality or State and from time to time apply the same 
evidence of an obligation on the part of the public to| in payment for public work— would seem to be 
pay the bond according to the tenor of its guaranty. | (1) the contracting by the municipality or State of 
It is clearly the intention of the amendment that, | an obligation in favor of a foreign company where 
When the States issue its own or guarantee another’s | bonds to bearer or transferable by endorsement have > 
bonds, which are payable to bearer or transferable | been issued, and (2) an issue by the municipality or 
by indorsement, such bonds shall be payavle in Mexi- | State of evidences of public indebtedness payable in 
tan money, in Mexico, and that such obligations! foreign money —in violation of the first and third 
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principal prohibitions of the amendment. The fair 
intention of the amendment is that, if bonds to bearer 
or transferable by endorsement have to be issued, 
neither the State nor the municipality can contract 
any obligation whatsoever in favor of a foreign per- 
son; and in no event can the municipality or State 
bind itself, either as issuer or as guarantor of any 
bonds payable in any other medium than Mexican 
money, or in any other place than the United States 
of Mexico. 

This so-called Limantour amendment to the federal 
‘Constitution only awaits promulgation by the presi- 
dent of the republic to give it the full force and effect 
of a constitutional limitation upon the powers of the 
States and municipalities. It has been agreed to 
by a vote of two-thirds of the members present at 
a session of the federal congress, and has been ap- 
proved by a majority of the legislatures of the 
States. The congress of the Union has counted the 
votes of the legislatures, and has declared the amend- 
ment to have been approved. As the bill for the 
amendment was transmitted to the house of repre- 
sentatives by the secretary of finance with the con- 
sent of the president of the republic, it is probable 
that he will duly promulgate it. Any amendment to 
the amendment, or any repeal of it, could only be 
effected by a similar agreement of congress and ap- 
proval by the States. Just what effect the amend- 
ment will have upon the marketability of Mexican 
State and municipal bonds will best be appreciated 
when the endeavor to market such securities is made. 

Lucius Q. C. Lamar. 

Mexico, December 14, 1901. 

——— 
IRISH MAGISTRATE 
PENAL DAYS. 


The Irish magistrate of the penal days was, in- 
deed, a curious character. He hardly knew as much 


THE IN THE 


law as Coke or Blackstone, but in conceit and | 


egotism he easily outrivalled them. In the penal 
days the country magistrate was usually one of the 


farming class, who by frugality had amassed a/| 


small competence. His residence was generally one 


of those old, heavy-looking buildings which are to | 


be found in country places, and which look rather 
the worse for wear. 
point our honor’s residence would have no recom- 
mendation whatever, being after no particular order, 
but a combination of the whole. The rooms were 


small but many, the staircases almost perpendicular | 


and the corridors narrow and winding. The furni- 
ture generally consisted of quaint, dark oak, high- 
backed chairs, chests of drawers, elaborately 
ornamented bedsteads fashioned after the tastes of 
by-gone days, and the style of the drear and musty 
past. His household generally consisted of himself 
and wife and broken-down servant, who answered 
the door calls, growled at the poor and bent the 
cringing knee to the “quality.” The magistrate 
resembled a Turkish Cadi, where the president is 
at once court and jury. His knowledge of law was 








—= 


about equal to that of Marks, the lawyer in Uncle 
Tom’s Cabin. Any yawning or gaping in his pres. 
ence was considered gross contempt of court, and 
the guilty one was instantly reprimanded. His 
library consisted of one book, the Holy Scriptures, 
which was displayed on a table in the center of our 
hero’s court-room. In deciding cases which came 
under his jurisdiction the rich man got the law and 
the poor man the justice. His administration of the 
law showed that one thing was absolutely neces. 
sary —the appointment of a commission of inquiry 
by the government to determine the qualifications 
and capabilities of these country squires. Their 
investigation would be a right droll one, for not 
only would they find men quite ignorant of the law 
dealing it our every day, but men, who, if their 
heads exchanged places with, I won’t say where, 
the newly substituted heads would contain as much 
brains as the former ones. Any voluntary sugges- 
tion as to procedure volunteered by members of 
the constabulary was always considered by his honor 





From an architectural stand- | 


as a reflection on his qualifications, and the accom- 


| modating individual generally received a sharp re- 


buke for his pains. But when our hero administered 
the oath to an illiterate peasant, how he would swell 
with importance! The lord chief justice of the 
Queen’s Bench did not possess one-half of his 
dignity. How he would peer through his gold- 
bowed spectacles (which, by the way, he didn't 
need) and look through the innermost soul of the 
half-frightened peasants. He would explain to 
them that perjury means penal servitude here and 
eternal damnation hereafter. 

In those days the unfortunate followers of the 
Stuarts organized themselves into various secret 
societies, which were known by the names of 
“Whiteboys,” “Ribbonmen,” “Molly Maguires,” 
and the followers of William of Orange formed 
| thmeselves into a secret society called the ‘ ‘Hearts 
of Oak.” Information leading to the prosecution 
ot Whiteboys, Ribbonmen, etc., was always hailed by 
his worship with great glee, because a conviction, 
| whether just or unjust, of an unfortunate peasant, 
he considered would place him in high favor with 
the officers of Dublin Castle. The following instance 
will show the reader the mental calibre of the 
Irish magistrate of the penal days. This one, if for 
nothing but its ingenuity, deserves to be recorded. 
A worthy magistrate having occasion to write the 
word “usage,” contrived to spell it without using a 
single letter of the original word; his improved 
‘orthography was “yowzitch.” When some remarks 
| were made on similar feats he averred that nobody 
could spell with pens made from the quills of 
| Irish geese. 





| Happily for Ireland, the magistrate above de- 
| Scribed is no more; but in America the country 


| squire still exists and expounds his lame law upon 
| the suffering public. 


Joseru M. SULLIVAN. 
Or THE SuFFoLK (Mass.) Bar. 


| 
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SUPREME COURT OF THE UNITED STATES. | tue of the treaty, ceded conquered territory, or terri- 


No. 158.— Octoser TERM, I90I. 
OpiINnIoN FILED DECEMBER 2, IQOI. 





Tue Drtamonp RINGs. 


In error to the District Court of the United States | 


for the Northern District of Illinois. 
TARIFF LAWS — PHILIPPINE ISLANDS NOT 
FOREIGN COUNTRY. 


Diamonds acquired by a soldier in the Philippine 
Islands after the ratification of the treaty between 
the United States and Spain, February 6, 1899, when 
brought by him to California, are not subject to 
duties imposed by the act of 1897, on “articles im- 
ported from foreign countries.” 

Mr. Chief Justice Futter delivered the opinion 
of the court. 

Emil J. Pepke, a citizen of the United States and 
of the State of North Dakota, enlisted in the First 
Regiment of the North Dakota United States Volun- 
teer Infantry, and was assigned for duty with his 
regiment in the Island of Luzon, in the Philippine 
Islands, and continued in the military service of the 
United States until the regiment was ordered to 
return, and on arriving at San Francisco, was dis- 
charged September 25, 1899. 

He brought with him from Luzon fourteen dia- 
mond rings, which he had there purchased, or ac- 
quired through a loan, subsequent to the ratification 
of the treaty of peace between the United States and 
Spain, February 6, 1899, and the proclamation thereof 
by the president of the United States April 11, 1899. 

In May, 1900, in Chicago, these rings were seized 
by a customs officer as having been imported con- 
trary to law, without entry, or declaration, or pay- 
ment of duties, and an information was filed to 
enforce the forfeiture thereof. 

To this Pepke filed a plea setting up the facts, and 
claiming that the rings were not subject to customs 
duties; the plea was held insufficient ; forfeiture and 
sale were decreed, and this writ of error was 
prosecuted. 

The tariff act of July 24, 1897 (30 Stat. 151), in 
regulation of commerce with foreign nations, levied 
duties “upon all articles imported from foreign 
countries.” 

Were these rings, acquired by this soldier after the 
fatification of the treaty was proclaimed, when 
brought’ by him from Luzon to California, on his 
return with his regiment to be discharged, imported 
from a foreign country ? 

This question has already been answered in the 
negative, in respect of Porto Rico, in De Lima v. 
Bidwell (182 U. S. 1), and unless the cases can be 
distinguished, which we are of opinion they can not 
be in this particular, that decision is controlling. 

The Philippines, like Porto Rico, became, by vir- 


tory ceded by way of indemnity. The territory 
ceased to be situated as Castine was when occupied 
| by the British forces in the war of 1812, or as Tam- 
pico was when occupied by the troops of the United 
| States during the Mexican war, “cases of tempo- 
| rary possession of territory by lawful and regular 
governments at war with the country of which the 
territory so possessed was part.” The Philippines 
were not simply occupied but acquired, and having 
been granted and delivered to the United States, by 
their former master, were no longer under the 
sovereignty of any foreign nation. 

In Cross v. Harrison (16 How. 164) the question 
was whether goods imported from a foreign country 
into California after the cession were subject to our 
tariff laws, and this court held that they were. 

In De Lima v. Bidwell the question was whether 
the goods imported into New York from Porto Rico, 
after the cession, were subject to duties imposed by 
the act of 1897 on “articles imported from foreign 
countries,” and this court held that they were not. 
That act regulated commerce with foreign nations, 
and Porto Rico had ceased to be within that category, 
nor could territory be foreign and domestic at the 
same time. 

Among other things it was there said: “The 
theory that a country remains foreign with respect to 
the tariff laws until congress has acted by embracing 
it within the customs union, presupposes that a coun- 
try may be domestic for one purpose and foreign for 
another. It may undoubtedly become necessary for 
the adequate administration of a domestic territory 
to pass a special act providing the proper machinery 
and officers, as the president would have no author- 
ity, except under the war power, to administer it 
himself; but no act is necessary to make it domestic 
territory if once it has been ceded to the United 
States. * * * This theory also presupposes that 
territory may be held indefinitely by the United 
States; that it may be treated in every particular, 
except for tariff purposes, as domestic territory; that 
laws may be enacted and enforced by officers of the 
United States sent there for that purpose; that insur- 
rections may be suppressed, wars carried on, revenues 
collected, taxes imposed; in short, that everything 
may be done which a government can do within its 
own boundaries, and yet that the territory may stil} 
remain a foreign country. That this state of things 
may continue for years, for a century even, but that 
until congress enacts otherwise, it still remains a 
foreign country. To hold that this can be done as 
matter of law we deem to be pure judicial legislation. 
We find no warrant for it in the Constitution or in 
the powers conferred upon this court. It is true 
the non-action of congress may occasion a tempo- 
rary inconvenience ; but it does not follow that courts 
of justice are authorized to remedy it by inverting 
the ordinary meaning of words.” 

No reason is perceived for any different ruling as 
to the Philippines. By the third article of the treaty 
Spain ceded to the United States “the archipelago 
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known as the Philippine Islands,’ and the United 
States agreed to pay to Spain the sum of twenty mil- 
lion dollars within three months. 
ratified ; congress appropriated the money; the ratifi- 
cation was proclaimed. The treaty-making power, 
the executive power, the legislative power, concurred 
in the completion of the transaction. 

The Philippines thereby ceased, in the language of 
the treaty, “to be Spanish.” Ceasing to be Spanish, 
they ceased to be foreign country. They came under 
the complete and absolute sovereignty and dominion 
of the United States, and so became territory of the 
United States over which civil government could be 
established. The result was the same although there 
was no stipulation that the native inhabitants should 
be incorporated into the body politic, and none secur- 
ing to them the right to choose their nationality. 
Their allegiancé became due to the United States and 
they became entitled to its protection. 

But it is said that the case of the Philippines is to 
be distinguished from that of Porto Rico because on 
February 14, 1809, after the ratification of the treaty, 
the senate resolved, as given in the margin,* that it 
was not intended to incorporate the inhabitants of 
the Philippines into citizenship of the United States, 
nor to permanently annex those islands. 


We need not consider the force and effect of a 
resolution of this sort, if adopted by congress, not 
like that of April 20, 1898, in respect of Cuba, pre- 
liminary to the declaration of war, but after title had 
passed by ratified cession. It is enough that this was 
a joint resolution; that it was adopted by the senate 

_by a vote of 26 to 22, not two-thirds of a quorum; 
and that it is absolutely without legal significance on 
the question before us. The meaning of the treaty 
cannot be controlled by subsequent explanations of 


The treaty was | 


some of those who may have voted to ratify it. | 


What view the house might have taken as to the in- 
tention of the senate in ratifying the treaty we are 
not informed, nor is it material; and if any implica- 
tion from the action referred to could properly be 
indulged, it would seem to be that two-thirds of a 
quorum of the senate did not consent to the ratifica- 
tion on the grounds indicated. 

It is further contended that a distinction exists in 
that while complete possession of Porto Rico was 
taken by the United States, this was not so as to the 
Philippines, because of the armed resistance of the 
native inhabitants to a greater or less extent. 

We must decline to assume that the government 
wishes thus to disparage the title of the United States 





* “ Resolved by the Senate and House of Representatives of the 


United States of America in Congress assembled, That by the rati- 


fication of the treaty of peace with Spain it 1s not intended to incor- 
porate the inhabitants of the Philippine Islands into citizenship of 
the United States, nor is it i ded to per tly annex said 





islands as an integral part of the territory of the United States ; but | 


or to place itself in the position of waging a war of 


| conquest. 

The sovereignty of Spain over the Philippines and 
| possession under claim of title had existed for a long 
series of years prior to the war with the United 
States. The fact that there were insurrections 
against her or that uncivilized tribes may have de 
fied her will did not affect the validity of her title, 
She granted the islands to the United States, and 
the grantee in accepting them took nothing less than 
the whole grant. 





i If those in insurrection against Spain continued in 
| insurrection against the United States, the legal title 
and possession of the latter remained unaffected, 

We do not understand that it is claimed that jn 
carrying on the pending hostilities the government is 
seeking to subjugate the people of a foreign country, 
but, on the contrary, that it is preserving order and 

| suppressing insurrection in territory of the United 
States. It follows that the possession of the United 
States is adequate possession under legal title, and 
this cannot be asserted for one purpose and denied 
for another. We dismiss the suggested distinction 
as untenable. 

But it is sought to detract from the weight of the 
ruling in De Lima v. Bidwell because one of the five 
justices concurring in the judgment in that case con- 
curred in the judgment in Downes v. Bidwell (182 
U. S. 244). 

In De Lima v. Bidwell, Porto Rico was held not to 
be a foreign country after the cession, and that a 
prior act exclusively applicable to foreign countries 
became inapplicable. 

In Downes v. Bidwell, the conclusion of a majority 
of the court was that an act of congress levying 
duties on goods imported from Porto Rico into New 
York, not in conformity with the provisions of the 
Constitution in respect to the imposition of duties, 
imposts and excises, was valid. Four of the mem- 
bers of the court dissented from and five concurred, 
though not on the same grounds, in this conclusion. 
The justice who delivered the opinion in De Lima's 
case was one of the majority, and was of opinion that 
although by the cession Porto Rico ceased to be a 
foreign country, and became a territory of the United 
States and domestic, yet that it was merely “ appur- 
tenant” territory and “not a part of the United 
States within the revenue clauses of the Consti- 
tution.” 

This view placed the territory, though not foreign, 
outside of the restrictions applicable to interstate 
commerce, and treated the power of congress, when 
affirmatively exercised over a territory, situated as 
supposed, as uncontrolled by the provisions of the 
| Constitution in respect of national taxation. The 
distinction was drawn between a special act in 
respect of the particular country, and a general and 


i 


it is the intention of the United States to establish on said islands a prior act only applicable to countries foreign to ours 


government suitable to the wants and conditions of the inhabitants | jn every sense. 


The latter was obliged to conform 


of said islands to prepare them for local self-government, and in due | 


1 i ity, i holly disre- 
time time to make such disposition of said islands as will best pro- tothe rule of uniformity, which was w y 


mote the interests of the United Statcs and the inhabitants of said | 
islands.” Cong. Rec., 55th Cong., 8d Sess., vol. 32, p. 1847. 


garded in the former. 
The ruling in the case of De Lima remained unaf- 
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fected, and controls that under consideration. And 
this is so notwithstanding four members of the ma- 
jority in the De Lima case were of opinion that 
Porto Rico did not become by the cession subjected 
to the exercise of governmental powers in the levy 
of duties unrestricted by constitutional limitations. 

Decree reversed and cause remanded with direc- 
tions to quash the information. 


a A eS 2 her 


PRISON REFORM. 





Superintendent Fuller, of the Michigan State 
Reformatory, read the following paper before the 
National Prison Association : 

“America has made mighty strides in its material 
advancement during the past ten years. Is prison 
management keeping up with the procession? | 
think that in most respects it is. 


one respect it is not. I refer now to the political 


brigandage which is still prevalent in a few States — | 


the bold, bad brigandage which ruthiessly seizes not 
only the prison, but all the other public institutions 
and holds them for political ransom. Honest, eff- 
cient, wise and humane prison management cannot 
reach its highest stage of development until the out- 
raged taxpayers and the humanitarian take the 
ward heeler by the throat. The good citizen must 
stand between the State institution and the political 
plunderer. The good citizen must see that honesty, 
efficiency, intelligence, progress and faithfulness to 
duty have higher rewards from the people than mere 
ability to control delegations. To say that a free 
government cannot long endure when public honors 
are sold for cash is an observation on the case that 
savors much of common place, and all the world 
admits it. 

“But a public official who buys his nomination or 
election with his own money is less a menace to good 
government than the one who buys it with the prom- 
ise of such public patronage as may come within his 
control. When he buys it with his own money he is 
merely a common briber. 
promise of public patronage he seizes your property 
and my property with which to pay his political 
debts and adds grand larceny to bribery. 

“Think of a great railroad, a vast manufacturing 
enterprise or a bank, changing its management every 
two years because some fellow with a pull wants the 
job. The stockhoiders would repudiate such a 
policy; and yet they see the great public institutions 
put up every two years as a prize in the political 
game and only murmur in their sleep. The success- 
ful prison or institution manager is not born such. 
He is made in the hard school of experience, just 
as the successful railroad manager is, and, if the 
people who foot the bills would reap the largest 
feturns from their large investments, they must pre- 
vent the public institutions from being used as 
Political footballs. 

“Prison reform must start further back than the 
Prisons. It must educate the law-makers. It must 


I am sure that in | 


When he buys it with the | 


reform the professional labor reformers. It must 
awaken the judiciary. It must renovate the jails. 
And above and beyond all it must wipe out the per- 
nicious fee system which gives the constable so 
many dollars for arresting a fellow-citizen, the jus- 
tice of the peace so many dollars for convicting 
him and the sheriff so many cents a day for feeding 
or starving him, as his humanity or avarice may 
dictate. Think of such traffic in human liberty in 
| this boasted home of the free, where each citizen 
| is supposed to own a heritage of life, liberty and 
|the pursuit of happiness. The fee system was a 
cloud upon the nineteenth century. It is a blot upon 
the fairer pages of the twentieth century. I believe 
the day is not far distant when every person engaged 
directly or indirectly in the administration of justice 
will be placed upon a salary basis and his financial 
reward for protecting the rights of the innocent will 
be as great as his reward for convicting the guilty. 
Then the shameful spectacle of constables, marshals 
and justices of the peace engaged like pawnbrokers 
| or peanut venders in a scramble for business which 
| may involve the sacred liberties of their fellow- 
men will be a thing of the past. 

“The judges must be awakened to a more intelli- 
gent discrimination between the first offenders, who 
can be reformed, and the professional criminal, who 
cannot be; and the probability of reform, rather than 
the nature of the offense, should govern the length 
of sentence. 
reform, 





A balky, vicious, kicking mule may 
but he A midnight house 
burgular or safe blower who continues to follow his 
trade after one or two terms in prison may reform, 
but he seldom does, except in dime novels and the 
minds of optimistic philanthropists. I believe that 
a life sentence is the only intelligent treatment for 
this class of criminals, while the sentence of first 
| offenders is frequently too long. Indeed, I am con- 
vinced that many first offenders can be better 
reformed outside of prison than in the prison, under 
the probation system or suspension or sentence now 
| in successful operation in several States. 


seldom does. 


“Labor is the first requisite of prison reform. 
| Many get into prison because they have never learned 
| to work; many they have never 
| learned to do anything well enough to hold a job.” 


oe 
WOMEN AND TRIAL BY JURY. 


more because 





“Tt seems queer to me,” said Mrs. Pelton, “ that 
they had to go through all this bother with that 
miserable Slozgopps, or whatever his name is. Why 
didn’t they just hang him without so much fuss?” 

“ My dear,” Mr. Pelton explained, “it is evident 
that you don’t understand the first principle of 
our glorious system of government. No man can 
be legally deprived of his life in this country with- 
out. first having a trial before a jury of his peers.” 

“What do you mean by a jury of his peers?” 
asked Mrs. Pelton, who possesses a virtue that 
too many people lack. When she don’t understand 
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a thing she never hesitates to pour out questions 
for fear somebody may marvel at her ignorance. 

“ By a jury of his peers,” said Arbuthnot Pelton, 
“is meant a jury composed of his equals.” 

“ Good gracious! ” exclaimed the lady, “ are those 
jurors as low down as that? I didn’t suppose they 
could find a dozen men in the country who were 
the equals of that miserable whelp.” 

“ Oh, but this is merely theoretical,” her husband 
replied. 

“Well, if I were the wife of one of those men 
there wouldn’t be any theoreticalness about it, I 
can tell you that,” she said. “ The idea of putting 
them in the same class with such a hateful, low- 
down brute! No wonder men hate to be on juries, 
and if you ever get chosen to try such a wretched 
creature don’t you dare stay. I wouldn't live with 
you for a minute if you had to be known as the 
peer of a murderer. But it seems the worst kind 
of foolishness to me that they had to go and call 
witnesses to show that he was guilty when they 
saw him do the shooting.” 

“They had to prove the fact in court before he 
could be sentenced.” 

“Why did they have to prove it when he didn’t 
deny it?” 

“ Well, you see that was necessary in order that 
the jury could decide whether he was guilty or 
not.” 

“Oh, fiddle on the old jury. Didn’t he get up 
himself, right in court, and say he was guilty?” 

“Yes, but the court couldn’t accept such a plea. 
He had to plead not guilty.” 

“ Why? ” 

“ How could they go ahead and try a man who 
was already known to be guilty?” 

“Do you mean to tell me there was anybody in 
that court-room who didn’t know he was guilty 
before the trial began?” 


“ Of course not. Everybody knew he was guilty.” 

“ But you just said they couldn’t try him if they 
knew he was guilty.” 

“Well, that’s a legal formality.” 

“ But why didn’t they want him to plead guilty?” 

“It was against the law for him to do that.” 

“Oh, it was, was it? So, if a person goes and 
shoots another, it’s against the law for him to say 
he did it, is it? What kind of laws have we in this 
country, anyway? If that’s the way they work, 
it’s no wonder that we have anarchists. | What’s 
the use of having any laws at all, I’d like to know, 
is ——” 

“But you don’t understand. If a man got up 
and pleaded guilty he would shut off the trial. They 
couldn’t go on with the case if a plea were to be 
accepted.” : 

“But they asked him if he was guilty, didn’t 
they?” 

“ Yes.” 

“ And then, when he wanted to tell what he knew 
was the truth, they wouldn’t let him. They made 














him get up in court and lie. If the courts wouldn't 
let him say anything but not guilty, why didn’t they 
ask him whether he was guilty or not guilty in the 
first place, and wh ——” 

There was a swish, a chair was knocked over, 
and when Marguerite Pelton reached the porch 
she saw her husband running away with all his 
might, without looking back to see whether he 
was being followed or not.—Chicago Record. 
Herald. 

——_>———_ 


A PROPOSED ABOLITION OF THE COMMON 
LAW. 


Professor Maitland has rendered yet another ser- 
vice to the history of English law by his Rede lec. 
ture delivered at Cambridge in the summer and now 
published, with elaborate notes, under the title of 
“English Law and the Renaissance.” At first the 
subject may sound remote from the interests of prac- 
tical people of to-day. But even a cursory perusal 
will show that this is far from being the case, and 
that the matter is one which is full of instruction 
and warning for the ordinary lawyer and politician 
and citizen of the twentieth century. The book is 
full of points, supported by a wealth of research col- 
lected in the notes But we desire to concentrate our 
readers’ attention on one point. 

It is matter of common knowledge that in the six- 
teenth century there was a widespread reception of 
the Roman law in most continental countries. But 
it will come as a startling revelation to many that in 
the reign of Henry VIII it was seriously proposed 
formally to abolish the common law of England—a 
change which, if it had been carried, might have had 
consequences as momentous as those of the Reforma- 
tion itself, and more important for lawyers. The 
formal proposal to substitute. for the common law 
the Roman civil law did not, so far as appears, get 
beyond the sphere of diplomatic negotiation between 
Cardinal Pole and a confidential representative of 
the king. But this diplomatic dialogue throws a 
flood of light upon many measures which were actu- 
ally taken and which were well calculated to pave the 
way for such a result. It is interesting to note the 
reasons given by Pole for the change. The proceed- 
ings, he complains, are conducted in a barbarous 
tongue, the old French; there is no order or stability; 
the judgments in the Year Books are infinite, full of 
controversy, and of small authority; the judges are 
not bound to follow them, and decide according to 
the arguments of the serjeants or of their own whim; 
the statutes are too many; the result is delay in decis- 
ions and uncertainty in law; primogeniture and en- 
tail are barbarous. All this is capable of a simple 
remedy “if we might induce the heads of our coun- 
try to admit the same — that is, to receive the civil 
law of the Romans, which is now the common law 
of almost all Christian countries. Then the wisdom 


of some politic and wise persons could institute a few 
and better laws and ordinances as Justinian did.” In 
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other words, Henry might become sole legislator as | but a precedent for absolute monarchy and the sup- 
well as absolute king, with Pole and a few others for pression of the common-law rights of individual 
his Tribonian, Theophilus and Dorotheus. And the | freedom of person, speech and property. These 
argument is subtle. Real defects were to be made the | were to be sacrificed to “business” principles. 

ground of the abolition, but the object was one of Have we no similar dangers? And, if so, will the 
high policy — the policy of Rome of that day, to defects be remedied without the sacrifice of the rights 
encourage concentration of power with a view to and privileges “for which Hampden died on the 
the easier manipulation of it. This was the time | field and Russell on the scaffold?” There are ar- 
when Henry was scheming for a divorce, and it| rears in the courts, and the unwise clamor for the 
seems that the Pope might have had the English | abolition of appeals and a wider discretion of the 
common law abolished in return for the divorce. | judges, and would thus make law uncertain and un- 
For Henry, if we may judge from events, liked the stable. Inconvenient misuse is made of the right of 
advice and went a long way in the direction of it, | meeting and speech, and the unwise are for with- 


although he did not get the consideration, and used | drawing the right, or meeting it with lawless violence 
the’suggestion against the authors of it. At any rate | worthy of the Pretorian Guards; and cabinet minis- 
the Year Books were stopped, regius professors of | ters openly approve, to the despair even of their own 
civil law were established in the universities, the | Tribonian, Professor Dicey. Legal proceedings are 


Star chamber, the Court of Requests, and Courts of | slow and uncertain and apt to check high-handed men 


Commission (all courts acting on the principles and | in authority ; so commissions and inquiries are substi- ~ 


procedure of the civil rather than the common law) | tuted for them, and put into the hands of those who 
were developed, and the king himself, under the | will take instructions which could not yet be given 
statute of proclamation, obtained for a time some- | to the judges; and even judges are selected for their 
thing of the legislative power of a Justinian. Nor | “ business capacity” and “knowledge of the world” 
was this only the policy of King Henry, for in| rather than for their love of the sacred rights and 
Mary’s reign the real authors recovered the use of | privileges which are committed to their custody. 
their invention and it was carried so far that the | Freedom is inconvenient, so compulsory education, 
common-law courts had no work. In Michaelmas | compulsory sanitation, compulsory _ registration, 
term, 1557, we read that “men might have seen in| et hoc genus omne, make the individual the slave 
Westminster Hall, at the King’s Bench, not two men | of the municipality, while compulsory debt makes 
of law before the justices; there was but one who | the municipality the slave of the central government. 
looked about and had nothing to do, the judges look- | Slipshod legislation is unintelligible to the people, as 
ing about them” (Stow). It is no wonder that|the Archbishop of Canterbury proclaims upon the 
there was a violent reaction, and that the seventeenth | housetops where Cardinal Pole only whispered in the 
century saw in revolution and bloodshed the triumph | closet ; and no remedy is devised, for the government 
of the common law under Coke and Selden and | and parliament are absorbed in business. Ministers 
Prynne and Cromwell and William III. It is per- | blunder, and there is a cry that the king should take 
haps to be regretted that it bore with it in its indis- | the government out of their hands. There is a ten- 
criminate triumph not only its inestimable rights of | dency to wage wars and annex territories for busi- 
property and freedom of person and speech, but also | ness purposes only, and to look upon treaties and con- 
nearly all its defects, except the barbarous Anglo- | stitutions as so much rubbish to be cleared out. The 
French and some of the ancient tenures, defects | theory of responsible government is made the cloak 
which have since required long and laborious efforts | of a truly imperial irresponsibility: “ Who are we 
of reform. that we should stem the tide?” says the prime min- 
But the story is written for our edification. Henry | ister himself. 
could not so far have acted on Pole’s advice without Truly there are dangers. Men like Lord Bram- 
a widespread dissatisfaction with the state of affairs | well may be called pedantic in their devotion to lib- 
in the common law courts. Like ours, the age of| erty; but if the traditional reverence for it dies on 
the Tudors was an age of commercial expansion and | the judicial bench, and in the legal profession, where 
international jealousies, and “ business” was rampant | shall it be found? It cannot be denied that the last 
and intolerant. Commercial affairs would not have | quarter of a century has seen greater inroads upon 
here been handed over to the Courts of Admiralty | the liberties regained in the seventeenth century than 
and Chancery but for the persistent refusal of the | any other equal period since, although there has been 








common-law courts to recognize the law merchant 
and the persistent dishonesty of English juries in 
fefusing verdicts in favor of foreigners. The Court 
of Requests would not have found favor with Som- 
rset, no less than with Wolsey, but for the ex- 
Pense, delays and narrow feudal prejudices of the 
Ordinary procedure. And these real grievances 
played into the hands of those who saw in the Ro- 
Man civil law not only a remedy for these grievances, 


XUM 


a simultaneous profession of belief in liberty. But 
the two things are different; liberty to vote is not 
liberty to act and speak, though all democracies tend 
to confuse them. And we are tending in all direc- 
tions to a reception of Roman methods. All honor, 
then, to a member of the profession, even if it be the 
voice of a professor crying in the wilderness of a 
university, who recalls us to reverence for the com- 
mon law, to its perils in the sixteenth century and its 
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triumph in the seventeenth. And if perils await it in 
the twentieth century, let ws not fold our hands and 
say, “ Who are we that we should stem the tide?” 


—_——_—¢——— 
LORD RUSSELL’S BIOGRAPHY. 


The late Lord Chief Justice of England deserved 
well of a biographer, and he has met with his deserts. 
Mr. Barry O’Brien’s Life of Lord Russell, of Kill- 
owen, is one of the most fascinating biographies 
which has of late years been issued to the public. In 
externals it is all that could be desired; one volume 
of only 400 pages, light to handle, and printed in a 
large bold type, it offers every facility for digestion 
to even the tired or short-sighted reader. And the 
substance needs no help from these externals; the 
style is racy, picturesque, brilliant, by turns playful, 
serious and savage, bringing out in strong relief all 
the lights and shades of that strange and versatile | 
character; at once high-minded and short-tempered, | 
strong-willed and affectionate, a paragon of industry | 
and a boy in recklessness, a violent advocate and a | 
just judge, a devotee of the card-table and the race- 
course, but withal a deeply religious man, playing a | 
notable part on many stages, but dominated through- | 
out by two overmastering motives — justice to Catho- 
lics and justice to Ireland. 

From the days when, in 1854, he first appeared as 
a solicitor advocate before the petty sessions in 
County -Antrim defending the Catholic peasants at 
Cushendall from charges of assault upon so-called 
“Protestant days,” to the days when, in 1889, he at- 
tained his highest achievement as an advocate before 
the Parnell commission, we find the same earnest 
motives, the same persuasive methods adapted to the 
same ends under similar circumstances. To fight an 
apparently hopeless cause, which he believed to be 
right, in the face of an adverse public opinion, which 
he believed to be wrong, seemed always to raise him | 
to a nervous tension which developed all his finest | 
qualities; and he strained every effort, not only to 
clear his clients, but to convince his adversaries. 
The two cases, separated by an interval of thirty-five 
years, form a remarkable parallel, and both stories | 
are here told with great effect. Sir James Hannen’s 
comment on the latter is given in fac-simile, and | 
runs “Dear Russell,—A great speech worthy of a 
great occasion.— Yours, J. H.” So in one of the. 
Antrim cases we find his Protestant adversary solici- | 
tor congratulating Russell and calling for three 
cheers for his client, a Catholic priest. 

When Russell, on the advice of two eminent 
Protestants and the girl he was to marry, decided to 
abandon his position in Ireland and try his fortunes at 
the English bar, be started with one great advantage, 
he came with introductions which insured some sort 
of success to a reasonably competent man. He 
never had reason to despair, and never did despair, 
of his future. But that he turned this opportunity to 
“ glorious gain” was his own individual achievement. 

Living in London, he began work at Liverpool, 
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mainly in the Court of Passage, occupying himself 
also as a pamphleteer and journalist. In the former 
capacity he wrote on “The Catholic in the Work. 
house ;” in the latter he regularly wrote the London 
letter for Mr. A. M. Sullivan’s Irish paper, the 
Morning News, and also contributed to the Weekly 
Register, and once to the Dublin Review. In the 
latter he reviewed the Irish secretaryship (1807-9) of 
the Duke of Wellington, then Sir A. Wellesley, ing 
very impartial manner. But he soon became too busy 
for such occupations, which were not indeed to his 
taste, for he was not by inclination a reader or a 
writer, but a speaker and an actor. Once indeed he 
afterwards fell into the same work, but that was as 
a practical politician, when, to help forward the land 
legislation of Mr. Gladstone, he spent a vacation in 
Ireland writing letters to the Daily Telegraph which 
were afterwards republished in his well-known little 
book under the title of “ New Views on Ireland.” 


Mr. Barry O’Brien admits to the full that Russell, 
like Parnell, cared little for general reading. Asa 
boy he learned by heart much fine poetry, which he 
could effectively recite ; and as a man he could always 
read and digest thoroughly any book which for any 
purpose, legal or political, he had to study. But he 
found no recreation or delight in reading, still less in 
serious intellectual reading. Yet we are told that he 
always carried about with him on his journeys in his 
handbag two books — Thomas a Kempis’ “ Imitation 
of Christ,” and Locke “ On the Human Understand- 
ing.” The first is natural enough; but the second 
is unintelligible for a non-reading man. We cannot 
help suspecting that the writer has made a mistake, 
and that it was not the philosophical chef d’wuvre 
on the human understanding which he carried, but 
Locke’s smaller essay, “On the Conduct of the Un- 
derstanding,” which is a gem of simple, condensed 
wisdom, and would well correspond in intellectual 
literature to the “Imitation of Christ” in religious 
literature; being, in fact, a vade mecum with which 
every layman, and a fortiori every lawyer, and above 
all, every judge, should be familiar. We may be mis- 
taken, but the alternative is hardly credible. It is as 
if he should be said to carry a copy of the Digest in 
his waistcoat pocket. 

There is one other strange error in the book. Mr. 
O’Brien is obviously unread in some archeological 
matters which have recently made some sensation. 
In the chapter on genealogy (which he admits would 
have made the chief impatient) he attempts to con- 
nect his hero with the Dukes of Bedford though 
common Norman ancestors, the De Rozels, who 
“came over” as usual and went with Strongbow to 
Ireland. Now Mr. Horace Round has completely 
smashed the claims of the Bedford’ Russels to have 
any connection with the De Rozels, and has traced 
the imposture to a cooked genealogy of the Caroline 
period. Lord Russell, of Killowen, may have a bet- 
ter claim to descend from the De Rozels; but we ob- 
serve that, with the light heart of the amateur gene- 
alogist, Mr. O’Brien skips a century and a quarter 
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with the phrase “passing over his immediate de- |New Rooms at Newmarket. We are able to share 


scendants ; ” in any case the connection with the 
Bedford Russells would be not proven. 

These are, however, very trifling blots upon a work 
which is without doubt a work of art in literary por- 
fraiture. Here is told, as well as it could be told, 
the story of his life — how he dominated the North- 
em Circuit in spite of his irritable temper, so that 
an attempted boycott of him by angry solicitors help- 
lessly broke down; and this at a time when, outside 


the bar, people were yet asking in London “ Who | 


is Charles Russell?” how as attorney-general he 
dominated the bar in London, and then the constitu- 
encies, and then the Parnell commission, and then 
the Behring sea arbitrational tribunal, and then the 
American public. Lastly, how on the bench he mas- 
tered first himself and then the courts, and the 
Jameson prosecution, and then the Venezuelan arbi- 
tration tribunal; until in the few years he was on 
the bench he seemed to be universally accepted as the 
most painstaking, considerate and just of judges, 
and to have set up a new standard of industry, up- 
rightness and dignity, which if he had lived, must 
have had far-reaching and important effects. 

Mr. O’Brien has been singularly fortunate in his 
materials and opportunities for this work. It was 
seventeen years ago that he made up his mind that 
Russell’s life would be worth writing; and for all 


those years, and even more, he has kept a watchful | 
eye on his hero and enjoyed his intimacy. This is | 


all the more remarkable because, on a first introduc- 
tion some. years before, he was indignantly repelled 
by the hard, offhand manner. A common friend, 
Patrick M’Mahon, was the peacemaker, and the death 
of the latter brought the other two together by a 
bond of common sympathy. And during all Rus- 
sell’s political career he looked largely to O’Brien for 
his detailed information on Irish history and political 
questions, and notably on the occasion of the great 
speech before the Parnell commission. So there was 
a close personal and political intimacy between biog- 
tapher and hero. And both were drish—the one 
aman of action of that strong and mixed and tem- 
pestuous character which all Irishmen love because 
it makes a striking picture; the other a man of litera- 
ture, with all the brightness and wit and artistic feel- 
ing and fearlessness, not only to appreciate the char- 
acter, but also to catch all the lights and shades and 
paint it clearly and strongly. If there is nothing set 
down in malice, so there is nothing kept back through 
favor. If Russell electrifies the court by addressing 
a respectable solicitor with “Damn you, sir, sit 


down!” the words and the effect are reproduced ; no | 


less than, if on his deathbed he performs an act of 
contrition, the words and effect are set,down. In his 
appeals to the highest human motives in favor of in- 
ternational arbitration at Saratoga, the artist is in full 
sympathy with him, no less than in his lawlessness in 
knocking down a porter in order to catch a train, or 
in his courage in enforcing an ample apology through 
the club from an insolent aristocratic member of the 


| his simple and affectionate family life no less than 
the whirl of political excitement or a game of pitch 
| and toss in his chambers. 
By the side of this, for these reasons, other excel- 
| lent one-volume biographies seem to pale. Leslie 
| Stephen’s lives of Sir James Stephen or of Fawcett 
| become dull, Cunningham’s life of Lord Bowen in- 
| effective, Tom Hughes’ life of Bishop Fraser prig- 
| gish. If they may be compared to portraits by Law- 
| rence, Richmond, or even Millais, this is a Rem- 
| brandt or Velasquez. Some may perhaps prefer that 
the tones should be softened, and the contrasts 
diminished, by at any rate a lightening of the shades. 
| We would not alter one touch of this delicate and 
| effective brush, about which there is nothing sordid 
| or morbid, but all is trenchant and sympathetic. We 
| have abstained from extracts; we would encourage 
| perusal. And if anyone should be inclined to be 
pharisaical in his criticism, let us adapt for him the 
words of the greatest artist poet of the nineteenth 
century, written upon another brilliant but erratic 
| genius: 
| The strife and mixture in his soul are ours; 
His glory and his genius are his own. 


— Solicitors’ Journal. 
—— ¢——_ 
DEATH OF JUSTICE McADAM. 


Justice David McAdam, of the New York 
| Supreme Court, died on December 22,  1g01, 
at Dr. W. T. Bull’s private sanitarium, fol- 
lowing an operation for cancer of the tongue. 
| Throughout his life Justice McAdam had been 
known as a hard worker. Last June _ the 
| trouble with his tongue began to manifest itself, but, 
j although he was not assigned to duty for the 
|months of July and August, he sat through both 
| months in Special Term for other judges. Early in 
| December he sat in the Appellate Division. A little 
more than two weeks ago the doctors told him that 
| the operation must be performed at once and asked 
| him to submit to it. He said that he had duties 
| to the public which must be performed first. He 
| then set about his tasks and completing all the cases 
| before him handed in his last decision on Friday a 
| week ago. At the same time he put all his personal 
laffairs in order, finishing up everything that was 
| pending, and then he said he was ready for the 
operation, going under the operators’ knife on the 
| third day following the completion of his last legal 
decision. 

David McAdam was born in New York of Scotch 
parents in 1838. His father, a tailor by trade, was 
a native of Glasgow. He attended the public schools 
of the city until he was ten years old, when he en- 
tered the law office of F. F. Marbury. He became 
Mr. Marbury’s managing clerk when seventeen years 
old, and four years later, in 1859, he was admitted 
to the bar. Early in his career he took an interest 
in politics, and in 1871 he was elected a justice 
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of the Marine Court, now the City Court. He was 
re-elected twice, in 1879 and 1885. In 1883 he was 
elected chief justice of the court by his associates. 
It was mainly through his efforts that the jurisdic- 
tion of the court was enlarged and the name changed. 
In 1890 he was elected judge of the Superior Court, 
and in 1896 he became a justice of the Supreme 
Court through the consolidation under the new Con- 
stitution. He had been recognized as one of the 
hardest working justices on the Supreme Court 
bench, being noted for the rapidity with which he 
was able to dispose of cases. A large proportion 
of the cases which he had to decide were divorce 
cases, and many instances are told of his having 
smoothed out matrimonial tangles for persons who 
thought they wanted to be separated. 

As an author of standard works on legal subjects, 
Justice McAdam was well known. Among his works 
are “ McAdam on Landlord and Tenant,” “ McAdam 
on the Stillwell Act,” “McAdam’s Marine Court 
Practice” and “ McAdam on Names.” At the time 
of his death he had in preparation a work on “ Negli- 
gence as Affecting the Relation of Landlord and 
Tenant.” He was the author of several important 
legislative enactments, among them being the act 
which prevents landlords dispossessing monthly ten- 
ants in the city of New York without giving five 
days’ previous notice of their intention to pursue 
the summary remedy; the Code provision authoriz- 
ing courts to discharge debtors detained in civil 
process, who were unable to endure the imprison- 
ment, and the Code provision authorizing courts to 
grant new trials in cases in which the complaint was 
wrongfully dismissed at the trial. 

In politics he always was a Democrat, and was 
elected to the positions he occupied as a candidate 
on the Tammany ticket. In 1879, when he ran for 
justice of the Marine Court for the second time, he 
was the only candidate on the Tammany ticket who 
was elected, his plurality being 15,000. He was a 
member of Naval Lodge, F. and A. M., Union Chap- 
ter of Royal Arch Masons; York Commandery, An- 
cient Order of United Workmen, and of the Bar 
Association, Democratic Club, Caledonian Club, New 
York Press Club, Twilight 
Authors’ Society and Society of Medical Juris- 
prudence. He was also one of the original stock- 
holders of the Law Institute. A widow and four 
sons — Thomas, Edward G., Clarence and David — 
survive Justice McAdam. 


a 
REVIVAL OF PRIOR WILL BY REVOCATION 
OF ONE SUBSEQUENT IN DATE. 
There is much confusion in the law as to the 
exact effect of the destruction of a revoking will. 
The English common law, before the Wills Act 
(1 Vict., ch. 26, sec. 22), was based on the theory 
that all wills were ambulatory until the death of 
the testator, and that consequently a revocatory 
will, revoked by the testator during his lifetime, 





Club, Liederkranz, | 


had no effect on the prior will (Goodright y, 
Glazier, 4 Ban. 2512). The ecclesiastical courts, 
however, inclined to a different doctrine, holding 
that the question of revival depended wholly on the 
intention of the testator manifested in the destruc. 
tion of the later will (Usticke v. Bawden, 2 Add. 
Ecc. 116, 125). The Wills Act, in 1837, may be said 
to have settled the law in England that there can be 
no revival without a republication (Major v, Wil. 
liams, 3 Curt. Ecc. 432). But in America, where 
the Statute of Frauds is more generally adopted, 
and where the influence of the ecclesiastical courts 
has been strong, the decisions are arrayed on differ. 
ent sides of the question ( Woerner on Administra. 
tions, sec. 52). In a recent Vermont case a testator 
made a second will inconsistent with his first one, 
though containing no express clause of revocation, 
He destroyed the second, later declaring to his son 
that he wanted the first to stand. On a careful re- 
view of the authorities, the court holds that the 
first will is revived, laying down the rule that no pre- 
sumption arises from the mere act of destruction, but 
that the revival depends upon the intention of the 
testator (In re Gould’s Will, 47 Atl. Rep. 1082). As 
to the question of presumption there is a hopeless 
conflict of authority. In some States mere destruc- 
tion raises a presumption of revival (Colvin v. War- 
ford, 20 Md. 357); while in others the destruction 
ipso facto does not revive the prior will (Pickens y, 
Davis, 134 Mass. 252). It is to be noted in the 
principal case that the second will was merely an 
implied revocation, and contained no express revo- 
catory clause. A distinction has sometimes been 
taken on this ground, a revival being held possible 
in the former case, while impossible without a re- 
publication in the ijatter (Cheever v. North, 106 
Mich. 390; Scott v. Fink, 45 Mich. 241). The dis- 
| tinction, however, it would seem, is untenable, as in 
general an inconsistent subsequent will has the 
same effect as one containing an express revocatory 
clause. On principle also, whether the revocation 
| be express or implied, the mere destruction of the 
| revoking will should raise a presumption of intes- 
tacy. If,assomecourts maintain, a subsequent will 
revokes absolutely a prior will, it necessarily fol- 
| lows that there can be no revival without a repub- 
| lication. On the other hand, if according to the 
|early English law the mere destruction animo 
revocandi of the second will leaves the prior will 
unaffected, it follows that the prior will must stand, 
even in cases where the testator may have intended 
to die intestate. Both these views tend to an un- 
desirable result in not giving effect to the intent of 
the testator, and a via media accordingly is to be 
sought. The solution of the problem lies in a care- 
ful study of the act of revocation of the second will. 
The second will has two effects; it makes new pro- 
visions in regard to the property, and it condition- 
ally revokes the prior will. When the second will is 
destroyed animo revocandi, the new provisions ob- 
viously are revoked, but it would seem that the 
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revocation need not be considered as revoked unless | evolved last spring to avoid the unpleasant conse- 


the testator so intended. In other words, whether 
the destruction animo revocandi of the second will | 
revokes the revocation contained in that will is a | 

tion of intent. It would seem, therefore, that | 
the result reached in the principal case is correct. 
The court states, however, that the mere act of de- 
struction raises no presumption one way or the 
other. As the burden of proving the will is on the 
proponents, this appears in effect to be saying that 
there is a presumption of intestacy. The pro- 
ponents have to show that the revocation has been 
revoked, and in order to do this they must prove, 
as has been suggested, some fact other than the 
mere destruction of the second will animo revocandi. 
—Harvard Law Review. 


—_—_4——_ 
JURY DECISIONS BY ODD METHODS. 


The deliberations of juries after the door of the 
jury-room has been closed are not always of that | 
calm and dignified character accredited to them by | 
popular opinion, says the Washington Times. Only | 
on the rarest occasions does anything of what goes 
on in the jury-room become a matter of actual public 
knowledge, for the average juryman is as mum as an | 
oyster about the cases which he had been called | 





quences of an inability to agree. After being out 
for eight hours they reported to the court who told 
them to go back and deliberate further, as they 
would never be able to reach a common ground. The 
court told them to go back and deliberate some more. 
A night in the jury-room was in prospect. That 
wasn’t to the taste of the jurors. One of their num- 
ber evolved a plan. They notified the court they 
would hand in a sealed verdict. The “verdict” was 
duly handed in and the jurymen sent home. When 
court convened on the following morning the sealed 
envelope was opened, and, to the indignation of the 
judge, the “verdict” was found to be a statement 
that no agreement could be reached. Beautifully as 
the plan had worked, it had unpleasant consequences, 
for the judge hauled the jurymen up, and after se- 
verely lecturing them inflicted a considerable fine 
upon each and every man. 

How Old Dan Sullivan got a verdict, alone and 
unaided, against eleven hostile jurors, is legal local 
history in the city of Troy. For many years there 
had been a conflict in that region between the 
farmers and the city folk, and this feeling never got 
so bitter as when either side was engaged in 
litigation. 

The inevitable result of this condition of affairs 


upon to decide, but there are occasional leakages 
from the jury-room, calculated to shake the faith 
of the most conservative in the institution of the 
“twelve good men and true.” 

On this order was a recent damage suit in an 


for injuries alleged to be due to the negligence of 
the city, a telephone company and an asphalt cor- 
poration. Apparently the jury was of average cali- 
bre. Like many other juries of all calibres, they 
couldn't agree. After they had been out forty- 
eight hours the status of opinion was seven to five 


one of the seven changed his mind and the jury 
stood evenly divided at six to six. There was every 
prospect of an indefinitely prolonged deadlock, when 
one of the pro-plaintiff jurors had a brilliant idea. 

“We'll never do any business this way,” he said. 
“Let's get a pack of cards and play for it, the losers 
to accept the decision of the winners.” 

As a sporting proposition, this met with instant 
favor. As a scheme for adjusting differences, it 
was hailed joyously. Seven-up was agreed upon 
a the form of arbitration. The jurors sent out for 
ards and divided up into three sets of two pairs 
ach, the side which should win two out of three 
Matches to be declared victor. Each side had won 
4 game and the third quartet were just starting in 
When the officer who had been sent after the cards 
Teported to the judge. A bailiff broke up the game 
and the jury was discharged without reaching an 
agreement. 

That was a clever scheme which a Brooklyn jury 
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Indiana towns, where the jury was called upon to | 
decide whether the plaintiff was entitled to damages | 


in favor of the plaintiff. Some eight hours later | 


| was that whenever a mixed jury was drawn there 
| was trouble from the moment the key turned in the 
'door of the jury-room. Disagreements always re- 
| sulted, and there was just that much more expense 
| to the county for a new trial of the action. 


After a while some one who had something to do 
with the drawing of men for the juries saw to it 
| that there was no more mixing. Despite this pre- 
| caution, however, old Dan Sullivan, who was always 
having queer things happen to him, managed to get 
| drawn on a jury to try a suit for $5,000 brought 
| against the county by a farmer. The other eleven 
| jurymen were countrymen and friends of the plaint- 
iff. Old Dan didn’t make the slightest pretense of 
discontent over his position; on the contrary, he was 
delighted and made no secret of the fact. The 
evidence was all put in and the jury retired early 
| in the afternoon. 


The eleven countrymen talked the matter over 
| and decided among themselves to give a verdict for 
the plaintiff, placing damages at $3,000. They didn’t 
think it was worth while to consult Dan, but merely 
| notified him of the decision they had come to, and 
| said they would go through the formality of a ballot. 
Dan calmly wrote out a decision for the county on 
| his blank, and when the result was made known the 
| eleven countrymen were very much surprised. They 
| gave Dan a line of stock arguments and warned him 
that they would keep him out all night, if he didn’t 
yield. They took another ballot, but the result was 
the same. Old Dan puffed away at his cigar and 
smiled. He smiled his way through a dozen or more 
ballots and an array of threats that might have 
haunted a less obstinate man. 
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At six Pp. M. the condition of affairs was made 
. known to the court, who ordered the jury to stay 
out until it reached a verdict. Then the court went 
home and the jurors set about laboring with Dan. 
They told him that he was an old man and that the 
strain of a night in a jury-room might result in 
making him a sufferer for the rest of his life. Each 
and every one of the eleven countrymen declared 
dramatically that he would never recede from the 
position he had taken, and in other ways it was 
made clear to Dan that he would have to yield. 
After an hour or so of this kind of talk another 
ballot was taken. This time Dan took another posi- 
tion. He found for the plaintiff and fixed damages 
at six cents. The enraged eleven informed Dan that 
they wouldn't take another ballot until he asked for 
it, and the eleven disposed themselves comfortably 
around the room, satisfied that before long old age 
would tell and Dan would give in. At midnight the 
eleven began to get a little less determined. Two 


laid down on a bench, but they were too nervous | 


to sleep in such quarters, so they sat up and swore. 

“Whenever ye come around to my way of 
thinkin’ just let me know,” remarked Dan, as‘ the 
clock struck two. At three o'clock all eleven were 
lying down and trying to sleep, but Dan even scorned 
his chair. At four o’clock two or three began to 
weaken, and at a few minutes after five o'clock 
eleven hollow-eyed countrymen, very much subdued, 
came over to where Dan was standing and agreed if 
he would find again for the plaintiff, they would fix 
the damages at six cents. Dan, smilingly, accepted 
the proposition and the vote was taken. 

Afterward the defeated jurymen learned that for 
ten years their fellow-juror had been a sufferer from 
insomnia, which rendered it utterly impossible for 
him to close his eyes in sleep from the time that 
the sun went down in the evening until it came up 
again in the morning. 


a 
DOG LORE IN NORTH CAROLINA, 


The North Carolina Supreme Court has decided 
its first dog case, and the dog lost, says the North 
Carolina Law Journal. 

The question it was asked to pass on was whether 
a man can be convicted of theft on the uncorrobor- 
ated testimony of a dog. 

The court, through Justice Cook, gives a negative 
answer. 

A store was robbed in Pitt county early last 
February. The thieves entered through a window 
and left a basket. Next day, after the robbery had 
been discovered, bloodhounds were secured from 
Kinston, allowed to smell the basket and the window 
and then started upon the trial. Finally they went 
up to Amos Moore and bayed him, and then to Ash- 
ley Dixon and bayed him. Thereupon they, with 
four other negroes, were arrested. Later one of 
the four turned State’s evidence and implicated all 
the others. 








———e 


On the trial the action of the dogs in regard to 
Moore and Dixon was testified to by a Witness 
against the earnest protest of the defendant's coun. 
sel, who contended that the evidence was incom: 
petent, as the tracks of the dogs trailed had never 
been identified as the defendants’ or proved that 
they were made by them at the time of the larceny, 

The Supreme Court sustains this objection and 

orders a new trial for Moore and Dixon. 
The court holds that the trailing of the men’s 
tracks and the baying of them by bloodhounds, un. 
| less the tracks are otherwise identified or the men 
| connected by other evidence with the theft, are in. 
' sufficient to convict. The opinion goes on to say 
that in this case there is no evidence to connect the 
circumstance of the baying of the men with the 
making of tracks at the time the larceny was com- 
mitted, nor is there any evidence that the dog scented 
any tracks made by the defendants. 

The opinion is written by Judge Cook, who, in 
the course of it, discourses quite learnedly on dogs, 
He says: 





“It is a matter of common knowledge that there 
are many breeds of dogs endowed with special traits 
and gifts peculiar to their respective kind—the 
pointer and setter take instinctively to hunting birds; 
the hound to foxes, deer and rabbits, but we know of 
no breed which instinctively hunts mankind. Yet 
we do know that dogs are capable of running the 
tracks of human beings, as is frequently evidenced 
by the lost dog trailing his master’s track long dis- 
tances and through crowded streets, and _ finally 
overtaking him, which demonstrates the further fact 
that the dog’s distinctive peculiarity exists between 
different persons which can be recognized and 
known by a dog. And it is a well-known fact that 
the bloodhound can be trained to run the tracks of 
strangers; and in this the training consists only in 
being taught to pursue the human track; the gifts 
or powers or instincts being already inherent in the 
animal he is induced to exercise them under the 
persuasive influence and protection of his trainer 
or master. Once trained in this pursuit, we must 
assume that his accuracy depends, not upon his 
training, but upon the degree of capacity bestowed 
upon him by nature. Experience and common ob- 
servation show that among dogs of the full blood 
and full brothers or sisters, one or more may be 
highly proficient, while others will be inefficient, 
unreliable and sometimes worthless; some may be 
acute to scent, while others will be dull to scent 
and incapable of running a ‘cold’ track. Then, 
again, we may find the most reliable and favorite 
hound taking the ‘fresher’ track which crosses his 
trail, or quitting the cold trail of a fox and follow- 
ing the ‘hot’ trail of a deer which he may strike. 
Likewise the pointer or setter may abandon a ‘cold’ 
trail of a covey of birds and follow a ‘warmer’ one 
upon which he may happen to run. Or the squirrel 
dog may leave the tree at which he has taken his 





stand and barked, and go to another, or quit em 
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dy, So it does no violence to common experience It was further held that the public administrator 
to assume that dogs are liable to be deficient in their | of the county in which the admiralty court was lo- 
instincts. Therefore, we frequently hear huntsmen | cated, who had been granted letters of administration 

k of some dogs as ‘true’ and ‘staunch,’ while on the estate of the decedent by the Probate Court, 
others will be denounced as unreliable or ‘liars.’ It | pursuant to the statutes of the State, was entitled 
sometimes happens that the best trained fox hounds | to possession of the remainder of the fund in prefer- 
will lead their masters into a rabbit chase, or a/| ence to the salvors, claiming as the finders of Tost 
pointer will hold his master with trembling excite- | goods, whose owner was unknown, or to the United 


ment while he ‘points’ a terrapin.” States, claiming as successor to the prerogative rights 
' | of the king of England. 
THE PRINTING OCTOPUS AGAIN. | The court said, in part: “It is urged against the 


administrator’s claim. First, that his appointment was 


? he T Waterloo in N York cit not authorized by the statute, because the fund is 
Since ¢ o Ses. Sees eres. SOve OMT | ast in Sullckk county ; second, that this court, having 
the Printing Octopus seems to have had some of its | 


. ; | got possession of the fund, should provide for its 
tentacles abbreviated. The letting of the contract | 5 ars eon . mpg yr 
Ei the printing of the City Record is a case in point | final distribution, and, third, that the claim of the 
oo P ‘| public administrator here is really no more than a 


The new administration which assumed the reins of ; 

: claim by the Commonwealth of Massachusetts to 

government on the first of the new year is not at all . oak ‘ : 
likely to extend any particular favors to the Octopus, property in which it has no right. But, if the fund 
no matter what any prior regime may have done. is not in Suffolk county, it is hard to perceive where 
“The Octopus” continues to manifest in various else it is. If the next-of-kin of the deceased owner 
ways its deep, unselfish regard for the public interests | should acednee it is admitted on all hands that, by 
by again offering to substitute canvas binding in the some proceeding or other they should obtain the 
“Official Edition of Law Reports and Session Laws ” fund. Yet this court would not undertake to deter- 
for the sheep binding heretofore used, notwithstand. | ™"¢ their distributive shares. It would require 
ing the well-known fact that such substitution is con- them to take out administration, original or ancillary 
trary to the terms of the contract entered into by the in the Probate Court of this county, and would then 
Octopus, besides destroying the uniformity of the | Pay over the fund to the administrator for distribu- 
sets. The large consequent saving that would result, tion among them according to the order of the 
of course, has no bearing upon the action of the| Probate Court. In that case the letters of adminis- 
Octopus in the matter. It would be just as well,| tration would be undoubtedly valid, and yet the 
however, for subscribers to bear these facts in mind fund would be in Suffolk county no more than it 
before consenting to the substitution. is in the case at bar (Compare Pub. St., chap. 131, sec. 
‘ 2, with chap. 156, sec. 2; Pinney v. McGregory, 102 
Mass. 186). It is true that by virtue of Pub. St. 
Rotes of Gases. Mass. (chap. 131, secs. 7, 12, 14) the fund, if paid to 
the public administrator, may ultimately become the 
Salvage — Money Recovered from Body Found at | property of the commonwealth; but this might hap- 
Sea — Public Administrator — Right to Property of | pen if it was paid to any other administrator (Pub. 
Unknown Decedent—In Gardner v. Ninety-nine | St., chap. 135, sec. 3). The condition under which 
Gold Coins, decided by the United States District | the commonwealth is entitled to estate in the hands 
Court, D. Massachusetts, in March, 1899 (111 Fed. | of a public administrator and in the hands of any 
552), it appeared that a fishing schooner on her | other administrator is substantially the same, viz., 
voyage from Gloucester to the fishing grounds on | that no next-of-kin can be found. If the deceased 
August 17, 1898, found floating in the water the body | owner had been domiciled in Massachusetts, and 
of a man who had been a passenger on the Bour-| was without next-of-kin, his estate would certainly 
gogne, sunk in collision on July fourth. Upon the| pass to the commonwealth, yet his administrator 
body was found a wallet containing coins and bank | would be entitled to a fund like this. In the case 
Notes to the value of $1,050. The body was imme-| at bar it is quite possible that the deceased owner’s 
diately buried by sinking in the usual manner and | next-of-kin, who probably exist, will be discovered 
the money was brought back and paid into a court | by the public administrator. If a certainty that the 
of admiralty. The man’s name was not discovered. | estate will eventually pass to the commonwealth, as 
The salvage involved no danger to vessel or crew.| in the case just put, does not defeat the claim of 
It was held that in view of the probability that the | the administrator, his claim cannot be defeated by a 
Money would not otherwise have been recovered, | mere possibility that the commonwealth will take. 
and of the meritorious action of the officers and|In a sense, it may, doubtless, be said that the de- 
crew in bringing it into court, when they might | ceased owner has not been identified. His name is 
teadily have kept and divided it among themselves, | in doubt, and his body was buried at sea. But, in 
one-half the amount would be awarded for the sal-| the last analysis, identification always differs in de- 
Vage services, to be divided between the owners, | gree, and not in kind. That a man’s name is in 
Master and crew. doubt, that he is known by different names, will not 
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prevent administration upon his estate; and this | 
court is informed that the practice here is not un- 
common to administer upon the estates of persons 
whose names are wholly unknown. Should a guest | 
staying in a hotel foreign to his domicile die sud- | 
denly in his room, and should his name and relatives | 
be undiscoverable, the money found on his person | 
would hardly become the property of the chimney- | 
sweep or of the chambermaid who should first lay | 
hands upon it. Doubtless extreme cases may be put. | 
If treasure were dug up in a field, so placed that it 
had been manifestly the property of the unknown | 
man with whose body it had been buried two cen- 
turies before, the public administrator might not be 
entitled to the property, even upon taking out letters 
upon the estate of the skeleton. To an illustration 
like this it should be answered, first, that it is not 
the case at bar, and, second, that in the case sup- 
posed the Probate Court would hardly issue the 
requisite letters. In Russell v. Proceeds of Forty 
Bales of Cotton(Fed. Cas. No. 12,154), and in Pea- 
body v. Proceeds of Twenty-eight Bags of Cotton 
(Fed. Cas. No. 10,869) nothing was known of the 
owners and probably they were alive. 

It was further urged that not the public adminis- 
trator, but the commissioner of wrecks, was here 
entitled to the goods, by virtue of Pub. St. Mass. 
(chap. 97). But the commissioner has made no 
claim, and nothing in the chapter cited forbids the 
owner to take his wrecked property, if he can find it 
(see secs. 2 and 8). The salvage hitherto allowed 
by this court has amply satisfied the claims which 
might be made before the commissioner under sec- 
tion 7. 

The court has been referred to two cases in the 
Circuit Court for this district, unreported and with- 
out written opinion, in which that court refused 
to deliver to the public administrator of a deceased 
seaman his effects and wages. But congress has | 
undertaken to regulate the disposition of such wages | 
and effects. The Circuit Court is not bound to de- 
liver them to the administrator or to the person | 
ordinarily entitled, and need not make any provision | 
for creditors, unless the value exceeds $300, which | 
it did not in the cases referred to (Rev. Stat. sec. | 
4544). | 

As the administrator in this case represents the 
estate and the rights of the undoubted owner, the 
fund in court must. be paid over to him. The decree 
may contain an express saving of any right which 
either the salvors or the United States have against 
the fund while in the hands of the administrator or 
in the treasury of the commonwealth.” 





Presumption as to Services Rendered by Children 
to Parents.—In the case of Gonell et ux. v. Taylor 
et al., decided October 17, 1901, by the Supreme 
Court of Tennessee (64 S. W. 888), it is held that 
where a daughter and her husband live with her 
father and care for him in his old age, it is to be 
presumed that the services were rendered gratuit- 





ously, from motives of affection, unless there be a 








showing of an express contract, or such circum. 
stances as will establish an intention on the one part 
to charge and the other to pay. The court said, in 
part: 


Children performing services of this character for 
a parent are presumed to act gratuitously, from 
motives of affection and duty; and, to entitle them 
to recover compensation therefor, the burden is upon 
them to overcome the presumption by showing either 
an express contract, or such exceptional facts and 
circumstances as will establish an intention on the 
one part to charge and on the other to pay, notwith- 
standing the relation of kinship (Forsee v. Matlock, 
7 Heisk. 425; Riley v. Riley, 38 W. Va. 290; 18 S, E, 
569, approved in Plate v. Durst [W. Va.], 24 S. E, 
580, 32 L. R. A. 406; Ulrich v. Ulrich [N. Y.], 32 
N. E. 606, 18 L. R. A. 38; Weir v. Weir’s Admr,, 3 
B: Mon. 645, 39 Am. Dec. 487; Poorman v. Kilgore, 
26 Pa. 365, 67 Am. Dec. 524; Dodson v. McAdams, 
96 N. C. 149, 2 S. E. 453, 60 Am. Rep. 408). And 
the presumption of gratuitous service goes beyond 
the real blood relation of parent and child. It ex- 
tends to stepchildren (Williams v. Hutchinson, 3 
Comst. 312, 53 Am. Dec. 301; Ellis v. Cary [Wis.], 
42 N. W. 252, 4 L. R. A. 55); to grandchildren 
(Dodson v. McAdams, supra) ; to brother and sister 
(Taylor v. Lincumfelter, 1 Lea, 83; Hayes v. Cheat- 
ham, 6 Lea, 1), and, indeed, to all relatives living 
together in the same family; but it naturally grows 
weaker, and, therefore, becomes more easily rebutted, 
as the relationship recedes. This presumption, 
which, from the very reason underlying it, must 
obviously reach its highest and strongest point in 
the case of a child, quite as certainly and but little 
less strongly affects the claim of the son-in-law or 
daughter-in-law who joins the other marital partner 
in filial services to the latter’s parents. In fact, no 
distinction was taken between the two in Forsee v. 
Matlock (supra), where the son-in-law joined his 


| wife in attentions to her father, nor in Ulrich v. 


Ulrich (supra), where the daughter-in-law joined 
her husband in caring for his mother, but in each 
instance they were treated as upon the same footing. 
The presumption was applied against the husband, 
who was the son and only plaintiff in the latter 
case, and also against the husband, who was the son- 
in-law and only plaintiff in the former case. Propo- 
stions announced in this opinion are likewise sus- 
tained by numerous other authorities — among them, 
17 Am. and Eng. Enc. of Law, pp. 336-344, inclusive, 
and cases there cited. The presumption of gratui- 
tious service arose as to both of these complainants— 
the son-in-law, as well as the daughter of the de- 
ceased —and, that presumption having been over- 
come as to neither of them, both must be denied a 
recovery. 
—— 

John W. Waughop, a prominent lawyer at the 
Chicago bar for fifty-three years, died November 24, 
1901. Mr. Waughop was born April 28, 1823, at 


Portsmouth, Va. 
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Appointments of the Times and Places for Holding 
the Trial, Special and Appellate Division Terms 
of the Supreme Court of the State of New York 
for 1902. Albany: Banks & Company, 1902. 

This timely pamphlet of 80 pages, as its title indi- 
cates, contains a full list of appointments of the 
times and places for holding the terms of the Su- 
preme Court from January I, 1902, to January I, 
1993. The arrangement and typography are excel- 
lent, and the information contained is indispensable 
to every practicing lawyer in the State. The pam- 
phiet will be sent to any address on receipt of the 
price, 30 cents. 





Books and Hew Editions. 


Bishop’s Directions and Forms. By Joel Prentiss 
Bishop, LL. D. Second edition by Hon. Winslow 
Evans, of the Peoria, Ill., bar. Chicago: T. H. 
Flood & Co., 1901. 

The first edition of this very useful work was pub- 
lished in 1885. It completed the author’s Criminal 
Law series, the preparation of which required no less 
than thirty-two years of a busy life. The plan of the 
work included the preparation of ample “ directions ” 
for the various steps in every sort of criminal cause 
within the range of the reported cases. It was suc- 
cessful, perhaps beyond the author’s expectations, | 
proving for many years a vade mecum-to the busy | 
practicing lawyer. In the present edition, the reviser, 
Winslow Evans, of the Illinois bar, has wisely re- 
frained from changing the text or the forms of 
Mr. Bishop, for that thorough, painstaking student 
did his work so well as to leave little for the reviser 
to do except to bring the annotations down to date. 
This he has done with care, and in addition has 
given “forms of bills of exceptions,” thus meeting 
the criticism of the original work for this omission. 
The book remains essentially that of Mr. Bishop, 
and as such cannot fail to retain both its usefulness 
and its popularity with the profession. 





Studies in History and Jurisprudence. By James 
Bryce, D. C. L. Oxford University Press. Amer- 
ican branch, New York, gt and 93 Fifth avenue. 
London: Henry Froude, 1901. 


This volume, as the author tells us in his preface, 
contains a collection of studies composed at different 
times over a long series of years. It treats of differ- 
ent topics; yet through many of them runs a com- 
mon thread, that of a comparison between the his- 
tory and law of Rome and the history and law of 
England. None of the studies have previously ap- 
peared in print except two, viz., those relating to the 
United States and to the two Dutch republics; and 
both of these have been enlarged and revised. Among 
the subjects treated are: “ The Extension of Roman 
Law and English Law Throughout the World;” 
“The Constitution of the United States as Seen in 
the Past;” “The Relation of Law and Religion;” 


England; ” “ Marriage and Divorce in Roman and in 
English Law.” It is no exaggeration to say that no 
man living is better qualified to write upon these and 
kindred topics than the author of “ The American 
Commonwealth.” The essays are all distinguished 
by that careful, painstaking research, profound learn- 
ing and scrupulous fairness and impartiality that 
have given Mr. Bryce’s previous works such remark- 
able vogue among the learned and cultured of both 
hemispheres. The study entitled “Hamilton and 
Tocqueville,” will undoubtedly possess peculiar in- 
terest for American readers. Asking the question 
how Tocqueville would have amended his criticisms 
of the American republic were he to survey the 
phenomena of to-day, Mr. Brice proceeds to say: 

“He would add to his praise of the United States 
that its people re-established their government on 
firm foundations after a frightful civil war, that their 
army went back to its peaceful occupations, that they 
paid off their debt, that they have continued to secure 
a free field for an unparalleled industrial development 
and to maintain a hitherto unattained standard of 
comfort, that the level of knowledge and intellectual 
culture has risen enormously. He would admit that 
he had overrated the dangers to be feared from a 
tyrannical majority and underrated the strength of 
the Union. But he would stand aghast, as indeed all 
the best citizens in the United States do now, at the 
mismanagement and corruption of city governments. 
He would perceive that the party organizations have 
now become the controlling force in the country, 
more important than the legislature or the executive. 
He would recognize the evils incident to the habit 
of regarding public office as a means of private ad- 
vantage to its holder and the bestowal of it as a re- 
ward for party services. And he would, while gladly 
owning that the older forms of faction had ceased to 
be alarming, note a new development which the 
spirit of faction has taken in the tendency to look 
at and deal with both legislation and foreign affairs 
from the standpoint of view of partisan advantage. 
Want of foresight or insight in those who direct the 
affairs of a mighty nation is at all times a misfor- 
tune, but when foresight and insight are set aside for 
the sake of some transitory party gain, the results 
may be even more serious. This, however, is a tend- 
ency inherent in all schemes of government by party. 
It is familiar and formidable in European countries 
also.” 


A Selection of Cases Illustrative of English Crimi- 
nal Law. By Courtney Stanhope Kenny, LL. D., 
of Lincoln’s Inn. Cambridge: At the University 
Press. New York: The Macmillan Co., 1901. 


This work consists of an admirably selected list of 
criminal cases, intended particularly for the use of 
students. The author has not confined himself to the 
decisions of the courts of criminal appeal or to mod- 
ern decisions, or even to English ones. He has 
shown throughout a remarkable faculty for intelli- 





“The History of Legal Development at Rome and in 
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volume cannot fail to be of great practical service to 
students in both hemispheres, in affording brief and 
vivid illustrations of the practical working of the 
English criminal law, and for this purpose we heart- 
ily recommend it. 


Commercial Trusts. 
New York bar. 
19O!. 

In this excellent little work, which is substantially 
the argument delivered before the, Industrial Com- 
mission at Washington, D. C., December 12, 1899, the 
author treats the latter-day problem of trust regula- 
tion with frankness and independence not only, but 
in a way to aid the thoughtful investigator who is 
seeking to get right on the question. The problem, 
as succinctly stated by the author, is whether the 
operations of natural laws will be a sufficient check 
on these mammoth commercial consolidations for the 
protection of the people, or whether it is necessary 
to regulate them by express legislation. The author 
appears to believe that the former proposition is 
clearly true; he maintains that all laws that have 
been made to prevent combinations of labor, to pre- 
vent combinations of manufacturers, to prevent com- 
binations in produce or breadstuffs or to prevent 
“the free and unlimited exercise of commercial re- 
lations,” have been ineffectual and abortive, for the 
simple reason that the laws of trade, the natural laws 
of commercial relations, defy human legislation; 
whenever the two clash, the statute law must go 
down before the operations of those natural laws. 
The argument is cogent, and will well repay careful 
perusal, no matter upon which side the student of 
the subject may be ranged. 


By John R. Dos Passos, of the 
New York: G. P. Putnam’s Sons, 


———_———- 
Literary Botes. 


The will of the late Sir Walter Besant, the author, 
shows that the gross value of his estate was £8,812. 


Jacob Riis new book, “ The Making of an Ameri- 
can,” ran into its second edition on the day of 
publication. 


As many copies of “ The Crisis” have been sold in 
six months as have been sold of “ Richard Carvel” 
in the two years since it was published. The sale of 
each has now reached the figure of 375 thousand 
copies. 


“George Douglas,” the name that appears on the 


title page of “ The House with the Green Shutters,” | 


which Andrew Lang considers the strongest novel of 
the year, is the pseudonymn of G. B. Brown, late of 
Baliol College, Oxford. 


“The College Student and His Problems” is the 


advice on all pertinent topics of college life, from the 
choice of the college itself and the kinds of work and 
play and social intercourse to be pursued there to the 
choice of a career at its end. 


Within a month of its publication, “ The Benefac. 
tress” ran into four large editions. Its popularity 
bids fair to equal that of “ Elizabeth and Her Ger. 
man Garden.” Unlike that book, however, it is q 
novel, but with so unique a spirit of humor that it js 
in a class by itself, outside the ordinary run of fic. 
tion. The old question recurs, who is Elizabeth? 


Miss Marie Van Vorst, who wrote the honeymoon 
novel, “ Bagsby’s Daughter” (Harpers), in collabo- 
ration with her sister-in-law, is the daughter of the 
late Judge Van Vorst, of New York. Judge Van 
Vorst was judge of the Superior and Supreme 
Courts, chancellor of the State of New York, presi- 
dent of the Century Club, of New York, and founder 
of the Holland Society, of the same city. Miss Van 
Vorst has done some good work in short stories, 
many of which have appeared on this side of the 
water in Harper’s Magazine. 


The Saturday Evening Post, of Philadelphia, an- 
nounces two new departments, “A Home College 
Course,” designed to meet the wants of ambitious 
young people who have not had the advantages of a 
university training; and “To the Young Man Be- 
ginning Business.” In this latter department the 
most successful men in a dozen occupations will 
write about what helped them to the front in their 
own business, and give a list of books and magazines 
bearing upon it. The educational course will be 
conducted by a special faculty composed of professors 
in the leading colleges. 


The author of “ Madame Butterfly,” “ Miss Cherry- 
Blossom,” etc., contributes the “complete novel” to 
Lippincott’s Magazine for January. It is called 
“ Naughty Nan,” and John Luther Long has outdone 
himself in delicacy of writing, sentiment and plot. 
His subject is a new one for him, the flirtation of an 
engaged, and most engaging girl with her cousin, 





who does courting by proxy for the young clergyman 
lover who is abroad. The story is told mostly in the 
| liveliest conversation, just as if it were proceeding 
on the stage, and to stage-effect it owes its unusual 
situations and clear, vivid character. 


G. P. Putnam’s Sons have completed a report of 
their publications of the year, showing a total of 122 
volumes published, exclusive of special subscription 
editions. Of this number 25 were fiction, 23 art and 
| general science, 20 history and biography, 9 religious, 
8 poetical, and 37 general literature. Of the latter 
| subdivision 18 are volumes which might be classed as 
| standard works. There were two surprises during 


title of a volume by James H. Canfield, LL. D., libra- | the year in the way of books which circulated far in 
rian of Columbia University, which will be published | excess of the hopes of publishers and authors. One 
by the Macmillan Company. The book is short, | of these is “7,000 Words Often Mispronounced,” by 
admirably written and full.of sound, wise and pithy |W. H. P. Phyfe, which has sold more than 55,000 
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copies. The other is a poetical work, which has had 
the phenomenal run of 25,000 copies — Drummond’s 
“The Habitant.” 


Dr. Edward Everett Hale will be eighty-one years 
of age next April, but he appears to be as vigorous in 
body and keen in intellect as he was a score of years 
ago. He is seen frequently on the streets of Boston, 
and his voice is often heard at public gatherings. 
His pen, too, is extremly busy, but his writings are 
confined principally to magazine articles, etc. Dr. 
Hale has been a prolific writer, The new uniform 
collected edition of his works, published by Little, 
Brown & Company, consists of ten interesting vol- 
umes. His famous story, “The Man Without a 
Country,” is one of the classics which is ever in 
demand. 


Novels by new writers of fiction which have at- 
tained sufficient popularity during 1901 to be ranked 
among the “six best selling books,” are extremely 
rare, and successful novels by writers who prefer 
toconceal their identity are scarce. “ Truth Dexter” 
belongs to both classes. This American society 
novel has had a curious career. It was originally 
announced for publication a year ago; it did not 
appear until spring and, as it was presumably by 
anew writer, Sidney McCall, it was not regarded 
by some critics who had not read the book of great 
importance. Those who were among the first to read 
“Truth Dexter” pronounced it an intensely absorb- 
ing story of great human interest. The career of its 
principal character, Truth Dexter, proclaimed as 
“the most lovable heroine in modern fiction,” was 
followed by thousands of readers throughout the 
country. In Boston, where society life in that fac- 
tion known as the “Smart Set” was made so real, 
Truth Dexter became a sensation. Then followed 
speculation as to its author; such distinguished men 
as Secretary John Hay and Senator Henry Cabot 
Lodge were suggested on account of the familiar 
manner with which the author dealt with interna- 
tional problems. But the publishers, Little, Brown & 
Company, of Boston, have steadfastly refused to 
make public the real name of Sidney McCall. When 
questioned, the only statement this firm of publishers 
would make was that the fiftieth thousand of “ Truth 
Dexter” was just off the press. 
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Tue Livinc AGE FoR 1902. 


During the fifty-eight years of its existence this 
sterling weekly magazine has steadily maintained its 
high standard. It is a thoroughly satisfactory com- 
pilation of the most valuable literature of the day, 
and as such is unrivalled. As periodicals of all sorts 
continue to multiply, this magazine continues to in- 
crease in value; and it has become quite indispensable 
to the American reader. By its aid alone he can, 
with an economy of time, labor and money otherwise 
impracticable, keep well abreast with the literary and 
Sientific progress of the age and with the work of 
the ablest living writers. It is the most comprehen- 
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sive of magazines, and its prospectus is well worth 
the attention of all who are selecting their reading- 
To all new subscribers for 
1902 the publishers offer free the Seventeen Weekly 
Issues for the -four months September to December, 
1901, inclusive, until the edition is exhausted. In- 
tending subscribers should hasten to avail themselves 
of this generous offer. The Living Age Co., Boston, 
are the publishers. 


Tue YoutuH’s CoMPANION FOR 1902. 


In 1902 — the seventy-sixth year of its publication 
— The Youth’s Companion, 195 Columbus avenue, 


| Boston, promises more varied attractions for its read- 





ers than ever before, and The Companion always 
gives more than it promises. The government of the 
United States will be represented in contributions 
from Secretary of the Treasury Gage, Secretary of 
the Navy Long, Postmaster-General Smith and As- 
sistant Secretary of War Sanger —a list, it is be- 
lieved, never equaled in a previous year. 

The government of Great Britain will be repre- 
sented by contributions from the Duke of Argyll, the 
Marquis of Dufferin and Ava and the Rt. Hon. James 
Bryce, T. P. O’Connor and Winston S. Churchill, 
members of the House of Commons. 

Other noteworthy contributors will be Wu Ting- 
fang, Chinese minister at Washington, Booker T. 
Washington, president of Tuskegee Institute, Justice 
Brewer, of the United States Supreme Court, Gen. 
Charles King and Rear Admiral Hichborn, while 
more than two hundred of the most popular of living 
story-writers will contribute from four to six fasci- 
nating stories to each of the fifty-two issues. 

The editorial page discusses the pubic questions 
of the day in a spirit of impartiality, the aim being 
to give the reader the material for forming his 
own opinions. 

The departments of current events and nature and 
science give the important news of the world in con- 
densed form. 

The children’s page provides diversion for the 
little ones, and the anecdotes and miscellany have 
their share in making the paper a complete treasury 
of good reading. 

An illustrated prospectus of the new volume for 
1902 will be sent to any address free. 


a 


Legal Hotes. 
Judge Paul Wentworth Linebarger, of Chicago, 
one of the judges in the Philippines, speaks five lan- 
guages. He studied law in Paris and Madrid. 


The New York Court of Appeals has handed down 
a decision of importance to the taxpayers of Albany 
generally and to the executors of the will of the late 
J. Howard King particularly. The decision affirms 
an order of the Appellate Division which had affirmed 
an order of the Special Term dismissing a writ of 
certiorari obtained by Henry K. McHarg, Benjamin 
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W. Johnson, Marcus T. Hun and Henrietta E. King, 
as executors of the will of J. Howard King, late of 
Albany, deceased, directing the city assessors to 
review their assessment made upon the King estate. 


The officers of a national bank have no power to 
incur a liability on the part of such bank after it 
has gone into liquidation which will be binding on 
the shareholders (Moss v. Whitzel, U. S. C. C,, 
W. D. [Mo.], 108 Fed. Rep. 579). 


A bond securing the payment of a life annuity to 
another is provable as a debt in bankruptcy for the 
amount of the penalty where value of annuity ex- 
ceeds such amount (Cob v. Overman, U. S. C. C. 
of App., Fourth Circuit, 109 Fed. Rep. 65). 


A court of bankruptcy will not enjoin foreclosure 
proceedings in a State court on a claim of the trus- 
tee that the amounts claimed by the mortgagees 
therein are excessive, but will direct the trustee to 
apply for leave to intervene and have the question 
determined by the State court (In re Porter, U. S. 
D. C., D. [Ky.], 109 Fed. Rep. 111). 


The gift of stock to a wife by her husband, made 
when he was free from debt, is held to be good, 
in the case of First National Bank of Richmond v. 
Holland (39 Southeastern Reporter, 126), even 
though the dividends were collected by the husband, 
and no indorsement or transfer of the stock was 
made on the books of the corporation. 


A train dispatcher has been held, in the case of 
Rinard v. Omaha, K. C. & E. Ry. Co. (64 South- 
western Reporter, 124), to be an employe running a 
train, within the meaning of the statute providing 
that whenever a person shall die from an injury 
resulting from the negligence of any person in run- 
ning any train the railroad shall be liable. 


The Supreme Court of Kansas has held, in the 
case of State v. Herbert (66 Pacific Reporter, 235) 
that where an offense is committed in the dark, a 
witness who could not distinguish the features, but 
did hear the voice of the one who committed the 
offense, may testify that the defendant was the 
offender, and that he recognized him by his voice. 


Judge Pfleger, of the Hamilton County (O.), Com- 
mon Pleas, last week held, in the case of the State 
v. Harry Honaker, that, notwithstanding the acts 
of 1887 dissolving the fiction of the common law that 
husband and wife are one, so far, at least, as the 
property rights are concerned, section 3111, R. S., 
gives the wife an interest in the property of the hus- 
band for her support and the maintenance of her 
minor children. Further, that it was a well-known 
principle of criminal law that where a taker of goods 
obtains any title or interest in personal property 
as contradistinguished from the mere possession or 
custody, he may be guilty of obtaining property 
under false pretenses, if there was any fraud or mis- 
representation, but he cannot be guilty of larceny. 








. ’ —————— 
Therefore, where the wife has the possession of her 
husband’s personal property, by virtue of the condi- 


| tional interest thus given her, she cannot commit 


larceny of such property, nor can her paramour be 
guilty of such offense, or of receiving stolen goods 
(although adultery may have intervened), if the 
wife delivers the personal property of the husband 
to such paramour.— Weekly Law Bulletin, Ohio, 


The New York Court of Appeals has taken a 
recess to January 6, 1902. There are about eighty 
cases remaining undisposed of on the calendar made 
for January 7, 1901, which will be disposed of before 
the new calendar for January 6, 1902, is taken up. 
Oral arguments in original motions of any character 
will be heard on the first Monday of a session only, 
but such motions may be submitted on any Monday 
when the court is in session, provided they are sub- 
mitted by both sides. 


The owner of a passenger elevator for the use 
of tenants and others in a building has been held by 
the Supreme Judicial Court of Massachusetts, in the 
case of Seaver v. Bradley (60 Northeastern Re- 
porter, 795) to be under no obligation to carry 
passengers, and not to be a common carrier of 
passengers within the meaning of the statutes relat- 
ing to the liabilities of common carriers of passen- 
gers, and hence is not liable for the death of a 
passenger caused by the elevator not being in proper 
repair. 


A pledgee of shares of stock in a national bank 
as collateral security for a debt due him from the 
owner, with power of attorney to transfer the same 
on the books of the bank, does not become a stock- 
holder, and liable to an assessment as such on the 
failure of the bank, contrary to his intention, by 
causing the stock to be transferred into the name of 
an employe, who holds it for the benefit of all parties 
interested, nor by any other action which is required 
or is proper for the protection of both his own inter- 
ests and those of the pledgor, and not inconsistent 
with his retention of the stock merely as pledgee, 
such as paying an assessment required by the comp- 
troller to make good the impaired capital of the 
bank, and charging the amount to the pledgor (Hig- 
gins v. Fidelity Ins. Trust and Safe Deposit Co, 
U. S.C. C. of A; »., Third Circuit, 108 Fed. Rep. 
475). 


Congress certainly suffers from no lack of raw 
material in digesting the problem how to deal with 
anarchism. As was anticipated, the nation’s law- 
making body has been fairly deluged with measures 
intended to deal directly or indirectly with the ques- 
tion of its suppression. Senator Burrows has a bill, 
whose central thought is the same as that which was 
fathered by Senator Hill, of New York, and passed 
by the United States senate in 1894. It aims to pre- 
vent the immigration of alien anarchists to this 
country. Mr. Burrows would have it enacted that 
“no alien anarchists shall hereafter be permitted to 
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jand at any port of the United States or be admitted | New York trust company claimed that a surplus of 
jnto the United States." The special board of in- | $11,000,000 was exempt under Mr. Griggs’ interpre- 
quiry, authorized by the immigration laws, is directed | tation of the law. Not only banks in New York, but 
to “make diligent investigation concerning the ante- | financial institutions all over the country have taken 
cedents of any alien seeking admission into the |a like view of.the case. “ My interpretation of the 
United States who is suspected of being an anar- | law,” said Commissioner Yerkes, “is that undivided 
chist.” The bill provides for the deportation of all | profits and borrowed moneys are part of a bank’s 
who are found to be anarchists, the federal courts | surplus. My duty is to collect every cent due the 
being given jurisdiction; and provision is made for | government, and that is what I intend to do.” The 
twelve immigration agents, whose duty it is to make | bankers will take the question into court in view of 
investigation in foreign countries concerning intend- | Mr. Griggs’ decision. 
ing immigrants. ; 
A resolution offered by Senator McComas, of The ALBany Law JourRNAL has received from the 
Maryland, provides for the punishment and exclu- publishers a copy of the holiday number of the 
sion of anarchists, and urges such changes in the “Trade-Mark Record.” Of this number, it is no 
extradition treaties as will permit the extradition of | ©X#8eration to say that it is the most important, 
criminal anarchists. and, in some respects, the most beautiful publication 
Senator Hoar has introduced a bill which provides | €Y¢™ issued in connection with the trade-mark inter- 
for the punishment with death of any person who ests of the country. The cover is an unique original 
kills or attempts to kill the president or any officer | 4¢sign accepted after competition among leading 
of the United States, or the ruler or chief magistrate | tists of New York. It represents “Father 
of any foreign country. Mr. Hoar’s bill, furthermore, Knickerbocker ” knocking at the door of 1902 with 
decrees that any person advising the killing of the | PTOPeT festal emblems, illustrating the season. The 
president, or of any officer of the United States, or literary contents of the number are of as high order 
the ruler of any foreign country, shall be imprisoned of merit as the artistic features. Included in the 
for not more than twenty years. Under this bill it rich table of contents are leading articles as follows: 
might be possible to reach the Emma Goldman type| “The Commercial Privacy Rights of Public Per- 
of criminals who lurk in the background and inspire | ons,” by the Editor; “ A Trade-Mark and How It Is 
their dupes to do murder. Registered,” by J. W. Anderson, of the United States 
Senator Hoar also offers a resolution which directs | patent office; “ Trade-Marks in Advertising,” by 
the judiciary committee to inquire if congress has | Charles Austin Bates; “ Trade-Mark Rights in the 
power to legislate for the punishment of anarchists | New Colonies,” by the Associate Editor; “Trade- 
who assassinate or attempt to assassinate the presi- | Mark Advance,” by Hon. Francis Forbes; “Trade- 
dent, to prevent the teaching of anarchistic doctrine | Marks for the Trans-Pacific Trade,” by Prof. James 
and to exclude all anarchists coming from foreign | L. Hopkins; “International Registration of Trade- 
countries. It also inquires whether it is necessary | Marks,” by M. Henri Morel, director of the inter- 
or expedient to amend the Constitution so as to give | national bureau at Berne, Switzerland; “Canadian 
congress power to establish a penal colony on some | Trade-Marks,” by T. Brosseau, King’s counsel; 
island to which anarchists shall be deported. | “ London Letters,” by J. E. Evans Jackson, Esq., and 
In the direction of greater restrictions upon immi- | C. Urquhart Fisher, Esq. ; “ Words as Trade-Marks,” 
gration, Senator Lodge has reintroduced his edu*| by Dr. John Cutler, King’s counsel, London; 
cation test bill, amended so that only ability to read | “ Humors of the Trade-Marks,” by Samuel Inclem- 
isrequired. Senator Scott proposes that every immi- ‘ent; “The Value of Trade-Marks,” by S. A. Phillips, 
grant secure from an American minister or consul | editor of The Advisor ; “ Competition in Business and 
a certificate of character. | Some Instances of Fraud,” by George C. Lay, coun- 


DR tesision of | : a ay ee ey eo , | selor-at-law; “Mr. Woolet’s Startling Christmas 
ihe. carga tome cap aguas Story;” “Introducing a Trade-Mark,” by Samuel A. 


of the i i ‘ é 
ia country, and which, if upheld by the core, | Hamel; “The Trade-Mark Parade,” a poem illus- 
will in no small way swell the government’s revenue, | P 4 ? “ 
rigs trated with over 100 illustrations. The number is 
has been handed down by Commissioner of Internal | _. ‘ ; 
. : richly illustrated and contains other matters of gen- 
Revenue Yerkes. In brief, he holds that all funds of ; : ” ‘ . 

: : : eral interest. Editors Wise and Lichtenstein are 
abank, excepting those set aside to pay salaries and | to be heartily congratulated upon the success of their 
deposits which are checked out, come under the} , sa. j 

a = i ; efforts. 
term “capital and surplus,” and are subject to an 
internal revenue tax of fifty dollars for a capital of | The law abolishing so-called common-law mar- 
$25,000 and two dollars for each additional $1,000. | riages, which was enacted by the legislature of New 
A decision of former Attorney-General Griggs ex- | York at its last session, went into effect on January 
empted undivided profits and borrowed money|1, 1902. It provides that a marriage which is not 
atried by banks from this taxation. Many banks, | solemnized by a minister or other authorized person 
on learning of this decision, failed to report any | shall not be legal, unless the persons desiring to 
surplus, accounting for all moneys as either borrowed | marry sign a written contract in the presence of at 
‘or undivided profits, and, consequently, exempt. One! least two witnesses subscribing to the same. The 
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contract must state the place of residence of each of | 


the parties and witnesses and the date and place of 
marriage, and must be acknowledged by the parties 
and witnesses in the manner required for the 
acknowledgment of a conveyance of real estate to 
entitle the same to be recorded. Such contract shall 
be filed within six months after its execution in the 
office of the clerk of the town or city in which the 
marriage was solemnized. The new law further pro- 
vides that no marriage claimed to have been con- 
tracted on or after January 1, 1902, within this State, 
otherwise than in this article provided, shall be valid 
for any purpose whatever, provided, however, that 
no such marriage shall be deemed or adjudged to 
be invalid, nor shall the validity thereof be in any 
way affected on account of any want of authority in 
any person solemnizing the same, if consummated 
with a full belief on the part of the persons so 
married, or either of them, that they were lawfully 
joined in marriage or on account of any mistake in 
the date or place of marriage or in the residence of 
either of the parties. 


An Irish judge recently commented on the ridicu- 
lous method at present adopted for ascertaining chil- 
dren’s knowledge of the nature of an oath. He 
termed it “a ghastly farce,” asking a child whether 
he knew what would happen to him if he told a lie, 
and accepting as satisfactory the invariable reply: 
“TI would go to hell.” There is truth in what the 
learned judge said, but all such criticism is useless, 
unless accompanied by a suggestion of some better 
way. The time at trials is generally too precious to 
admit of a more extended theological examination 
of the witness. The “invariable reply ” is, no doubt, 
largely due to the fact of previous coaching on the 
subject, and may or may not be the child’s real 
opinion or belief or indication as to whether he or 
she has any opinion or belief on the subject.— 
Canada Law Journal. 

The recent effort of the eastern railroads to enjoin 
the ticket scalpers of Buffalo from dealing in special 
tickets issued by them on account of the Pan-Ameri- 
can Exposition, which were, by their terms, untrans- 
ferable, has been brought to naught by the 
application of the old maxim that he who comes into 
equity must come with clean hands. In the case of 
Delaware, Lackawanna and Western Railroad Com- 
pany v. Frank (110 Fed., 689) the Circuit Court 
for the Western District of New York sustains the 
right of a common carrier to issue and sell special 
tickets at a reduced fare on condition of the pur- 
chaser’s agreement that the ticket shall not be trans- 
ferred, and the contention that the use of such a 
ticket by another is in violation of the contract, and 
is an actionable wrong. The court also sustains the 
contention that a railroad ticket broker may be en- 
joined from inducing a holder of such a ticket to 
violate his agreement by selling the return portion 
of the same. The defense, however, brought out 
the fact that the railroads issuing these tickets were 
members of the Trunk Line Association, formed for 





the purpose of preventing competition, and operated 
upon a plan for pooling and dividing the Passenger 
receipts upon an agreed basis. Such a combination 
is illegal and in violation of the federal anti-trug 
law. For this reason the court refuses the relief 
asked for. 








Judge William E. Werner is to be the guest of 
honor at the annual dinner of the Society of the 
Genesee, to be given at the Waldorf-Astoria, New 
York, on Saturday, February eighth. The society 
is made up of residents of Rochester who lived 
formerly there or in the valley of the Genesee 
river. The dinner is given in honor of the elevation 
of Justice Werner to the bench of the Court of 
Appeals. It is expected that more than 100 residents 
of Rochester will accompany Justice Werner to the 
city, among whom will be A. J. Rodenbeck, mayor 
of Rochester; Congressman J. B. Parsons, William 
F. Balkam and George Moss. Job E. Hedges, presi- 
dent of the society, will preside. Among the 
speakers will be Chief Justice Alton B. Parker, of 
the Court of Appeals; David J. Hill, first assistant 
secretary of state; Supreme Court Justice Morgan 
J. O’Brien, of the Appellate Division, First Depart- 
ment, who has just been elected unanimously for a 
second term, and William B. Hornblower. 


An echo of the crusade of Carrie Nation is heard 
in the case of State v. Stark (66 Pacific, 243), in 
which the Supreme Court overrules the decision of 
the municipal courts, and holds that, although places 
where intoxicating liquors are sold are declared by 
statue to be common nuisances, this fact does not 
justify their abatement by any person without due 
process of law. Quoting from an old opinion by 
Chief Justice Shaw, the court says it is not lawful 
by the comomn law for any and all persons to abate 
a common nuisance, although the doctrine may have 
been sometimes cited in terms so general as to give 
countenance to this supposition. This right and 
power is never intrusted to individuals in general 
without due process of law. 


Gino C. Speranza, of New York, who has done 
much work in connection with the Italian immigra- 
tion societies, said recently to a New York Evening 
Post reporter, that, in his opinion (which he said 
was shared by a good many criminal lawyers) the 
existing immigration laws, if thoroughly enforced, 
would accomplish all that a special law against anar- 
chists could do. “A notorious anarchist is a crimi- 
nal,” he said, “and could be excluded as such. John 
Most, for instance, when he came to this country, 
had been in jail many times. As to the less con- 
spicuous figures among the anarchists, believers 
merely in the doctrines, who have not made them- 
selves conspicuous to the police, there is no possible 
way of identifying them. They feel no obligation to 
tell the truth to the representatives of a government, 
and they do not recognize the sanctity of an oath. 
Under the present law a suspicious character cam 
be put under bond to keep the peace and kept under 
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surveillance, so 
e dangerous in this country. In framing a law 

it will hardly be possible to distinguish between the 
philosophical anarchists and the most incendiary | 
type. It will be far better to exclude them under 

the existing provisions of the law than by a special 

enactment for their particular class. I am in favor 

of making the penalty for an assault upon the presi- 

dent heavier than it is at present.” 


“Our Animal Friends,” a humanitarian paper, 
published in Boston, says, in a recent issue: “ We 
would commend to the attention of our readers a 
lucid and learned article on “ Game as a Commodity 
of Commerce,” in the AtzgANy Law Journat for 
October, 1901. So long as commerce between the 
States is subject to regulation by the congress of the 
United States, State laws on this subject will be apt 
to fail of their object in the case above supposed. 
Whether a federal law could be so drawn as to meet 
the difficulty we are not quite sure. Therefore, in the 
present condition of things the only sure method 
of avoiding this difficulty is to induce the legisla- | 
tures of the several States to pass laws forbidding the 
export of game animals, dead or alive, beyond the 
boundaries of the State; and the general enactment 
of such laws implies the creation of a widespread 
public opinion, which it is the never-ceasing duty 
of societies like ours to endeavor to create. 


The right of the State or its agents to compel 
vaccination has lately been the subject of much com- 
ment, and it. was recently judicially passed upon by 
the Supreme Court of Michigan in the case of 
Matthews v. Board of Education (86 Northwestern, 
1036). The board passed a rule excluding from the 
schools children who had not been vaccinated. The 
Michigan law requires, under penalty of fine or im- 
prisonment, or both, that parents shall send their 
children to school. The plaintiff was a Christian 
Scientist, and refused to have his children vaccinated. 
The majority of the court held that it was beyond the 
power of the board to make, in the absence of an 
epidemic of smallpox, a continuing rule excluding 
from the schools children who had not been vaccin- 
ated, and granted the petition for a writ of man- 
damus to compel the board to admit the children of 
the plaintiff. 
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that he can be deported should ws 


in Trinity Term 1837, and has been for many years, 
and still is, practicing in partnership with his son 
at Portsea and Southsea. 


A trial which has excited great sensation in 
Bavaria has, says the St. James Gazette, just ended 
in a sentence of death followed by another of penal 
servitude. The sentence is not without parallel 
nearer home. The house of commons, in regulating 
the law many years ago, so framed an act of parlia- 
ment that the king was liable under it to serve out 
half the transportation sentence of every offender; 
and last year a judge in California sentenced a 
prisoner to imprisonment for “half his natural life.” 
Even President McKinley once commuted a death 
sentence to one of ninety years’ imprisonment, and 
in Sicily not long ago a man was convicted on sixty- 
three charges, being sentenced to the minimum period 
for each offense. His sentence reached out to 189 
years; had the maximum penalty been imposed, he 
would have been called upon to serve 630 years! 


Henry Vaughan, who pleaded guilty at the Lin- 
coln Assizes on Wednesday to breaking into a brew- 
ery company’s offices, handed in, says the Daily 
Mail, a written statement in which he pointed out 
that with one exception all his criminal offenses 
had been committed on the premises of companies 
and associations. He argued that there was a dis- 
tinction between robbing the widow and orphan and 
| stealing a few pounds from a company. Mr. Justice 
Bigham said the composition did the prisoner great 
credit, but the sentence would be twelve months’ 
hard labor. 


Two more masters of the King’s Bench Division 
are about to retire, says the Law Journal. Mr. 
George Pollock, the senior master and king’s re- 
membrancer, has completed fifty years of service, 
having been appointed a master of the Court of 
Exchequer in 1851. He is the third son of Lord 
Chief Baron Pollock, and was called to the bar at 
the Inner Temple in 1843. Mr. Charles Henry 
Walton, who is sixty-five years of age, has been a 
master for twenty-seven years, having been appointed 
a master of the Court of Exchequer in 1874. He 
| is fifteen years younger than Mr. Pollock, and has 
| seen twenty-three years less service. Mr. Walton, 
who belonged to the old order of special pleaders, 
entered as a student at the Inner Temple in 1857, | 
but was not called to the bar until the year in which 
| he was appointed a master. 


With regard to a statement that has been made | 
that Mr. Arthur Hastie, of East Grinstead, who died 
tt the age of eighty-six, and who was admitted a 
wlicitor in Hilary Term 1838, was the oldest prac- 
titing member of the profession, we are informed 
that Mr. Richard Joynes Emmerson, of Sandwich, 
Sin his ninetieth year, says the Law Times. He 
Was admitted in Michaelmas Term 1833, and has 
Practiced at Sandwich continuously. He is now 
derk to the borough magistrates. Mr. William 

of Portsea, aged eighty-seven, was admitted 





| 


We all remember the powerful appeal made a year 
or two ago by the late Lord Russell of Killowen 
for a higher standard in legal education, and how, 
even with his strenuous advocacy, the subject was 
treated with the customary neglect by those in 
authority, says the Law Times. Something has, in- 
deed, been done within the past decade or so to 
improve matters by the council of legal education, 
but we are compelled to agree with the Hon. F. M. 
Finch, sometime judge of the New York Court of 
Appeals, who, in the course of his presidential 
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address to the New York State Bar Association at Bankrupt — No, I don’t say that — you say es 
its last meeting, after referring to the lazy, slipshod Counsel — When was the receiver appointed? 
system under which students might pick up legal Bankrupt —I don’t know; I didn’t appoint } 
knowledge half a century ago in the United States, (Great laughter. Even the face of the di 
proceeded as follows: “It is quite true that this | referee was illumined with a broad smile.) 
crude and lax method of study was paralleled by . 
that of the Inns of Court in England, which were 
long mere scenes of revel and festivity, and even 
yet do not require too much of the men upon their 
rolls.” They certainly do not; and, while, as wa 
have said, something has been done at a vast expense 
to improve the purely legal curriculum, the standard 
of scholarship demanded in the case of those who 
cannot produce university credentials is still ludi- 
crously low. 


“T went into trade once in this city,” said 
Otto von Fritsch, of the Army and Navy ' 

“ After working eighteen dollars worth, I wag § 
marily discharged, and when I-went to the cag 
I was told there was no money coming to me. 
“In the boarding-house where I was stopping’ 
a young lawyer, who had taken a great fancy to 
He seemed to be greatly pained when he lea 
my unfortunate experience, and said it was ag 
to take advantage of a foreigner that way, 

A marriage was, says the Daily Mail, arranged in|! did not mind, he would endeavor to collect 
court on Wednesday at the Maidstone Assizes. A | cighteen dollars owing me. 
laborer named James Hawkins, who was indicted} “Go ahead,’ said I. 
for attempting to murder a young woman named “A few days later my lawyer friend inform | 
Alice Young, whose throat he cut in a fit of jealousy, that he had succeeded in collecting the money dig 
proposed marriage to her directly he entered the | ™¢- 
witness-box. She accepted him in affectionate terms.| “ ‘Good!’ said I, looking expectant. ‘I am gla 
A sentence of three months with hard labor was | You made those sharks give up.’ : 
imposed —the lightest, the judge remarked, that “*Yes,’ said he, “so am I. By the way, I e% 
he had ever given where a dangerous weapon had | take a case for less than twenty-five dollars, so jog 
been used. | owe me seven dollars. I shall be glad to have you 


| remit at your earliest convenience.’ sj 
The application of Miss Johnston, of London-| “ Yes,” said the baron, as he touched the bell, “ 70 


derry, to the benchers to be admitted as a student | Americans are certainly masters of finance.”—N 
for the Irish Bar created a mild sensation at the | York Times. 
Four Courts on the 25th ult., especially among the | 
members of the northwest circuit, which Miss | One day the Sligo people say a man from Rough 
Johnston would presumably have joined if she had 0 Byrne was tried in Sligo for breaking a skull 
reached the height of her ambition. She is the|@ Tow, and made the defense, not unknown im Int 
daughter of Sir John B. Johnston, a merchant in, land, that some heads are so thin you cannot Be 
and a former mayor of, the city of Londonderry; responsible for them. Having turned with a look of 
and, though she does not possess the qualifications passionate contempt towards the solicitor who ras) 
that some other Irish ladies have for a call to the prosecuting and cried: “ That little fellow’s sku 
bar, her application marks a stage in the course | Ye Were to hit it, would go like an egg shell,” he 
of events. The Royal University, which, since the beamed upon the judge, and said in a wheedling 
appointment of the recent royal commission, is | Voice: “ But a man might wallop away at your I 
in the scales, admits women to all its degrees, and ship’s for a fortnight.”— From The Celtic Twil 
there are several learned doctors of law of the | by W. B. Yeats. 
female sex belonging to that university. The three} At Harnett county (N. C.) Superior Court J dge' 
Queen’s Colleges admit women to their classes and Shipp presiding, the trial of a case had been ro 
examinations, and in the College of Surgeons and tracted till near midnight. Will Murchison 
Physicians they participate in all the privileges was addressing the jury, thought to arouse th 
_ equally with men.— Law Times. 'so he said: “Gentlemen, I will tell you am amee 
\iilinedleatia nies | dote.” Instantly the jury, the judge and spectate 
| pricked up their ears and were all attention, Fy 
Bunrorous Side of the Law, | Murchison was admirable in that line, had a fund uf 
—- | anecdote and no one could tell them better. 
A valued correspondent in New York sends the | then proceeded to tell one of the dullest, pro ies, 
ALBANY LAw JourNAL the following: | most pointless jokes possible. Everybody looke 
At a recent meeting of creditors of an involuntary | disappointed. The judge, leaning over, said in? 
bankrupt, the following examination was had: unmistakable tone of disappointment: f 
Counsel for Creditors—Is there a receiver in| Murchison, I don’t see the point of that joke 
charge of your business? “Nor I, either,” was the reply, “but your hom 
Bankrupt — Yes. | told it to me: and as I thought the lack of appit 
Counsel — Do you say that the receiver will benefit | ciation must be due to my obtuseness, I conclud i 
your creditors by conducting your business? to give the joke a trial by jury.” z 
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